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In the Court of Appeals of the District of Columbia. 


No. 2605. 

Beecher B. Ray, Appellant, 

vs. 

Bindley M. Garrison et al. 


a Supreme Court of the District of Columbia. 

Equity. No. 31994. 

Beecher B. Ray, Plaintiff, 
vs 

Bindley M. Garrison and Henry Breckinridge, Defendants. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Co umbia, at the City of Washington, in said District at the times 
hereinafter mentioned, the following papers were filed’and proceed¬ 
ings bad, in the above-entitled cause, to wit: 1 

1 Bill. 

Filed July 2-1, 1913. 

In the Supreme Court of the District of Columbia. 

Equity. No. 31994. 

Beecher B. Ray, Plaintiff, 

vs. 

Bindley M. Garrison and Henry Breckinridge, Defendants. 

To the Supreme Court of the District of Columbia: 

Plaintiff states as follows: 

I. The plaintiff, Beecher B. Ray, is a citizen of the United State* 
and a resident of the city of Chicago, State of Illinois. nd W 
this suit in his own right. 

it q? defendant, Bindley M. Garrison, is a citizen of the 

^ S i tateS f ld a resi ^ ent of the District of Columbia, and is 
and has been for some time the Secretary of War of' the United 
States; and the defendant, Henry Breckiiiridge, is a citizen of the 
1—2605a 
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United States and a resident of the District of Columbia, and is and 
has been for some time Assistant Secretary of War of the United 
States, and is now the Acting Secretary of War in the absence of 
said Lindley M. Garrison. 

III. Plaintiff was born in the State of Missouri October 11, 1859. 
Upon May 17, 1898, plaintiff was appointed by William McKinley, 
then President of the United States, confirmed by the Senate, and 
duly commissioned as an additional Paymaster in the United States 
Army, with the rank of Major therein. This appointment 

2 was accepted by plaintiff upon May 27, 1898, and he actively 
discharged his duties as such officer until May 7, 1901, when 

he was honorably dismissed from such rank. Upon February 4, 
1901, plaintiff was appointed by said William McKinley, then 
President of the United States, confirmed by the Senate, and duly 
commissioned as a Paymaster in the United States Army, with the 
rank of Captain, which said otlice was accepted by him upon April 
27, 1901. Upon November 12, 1901, plaintiff was promoted ac¬ 
cording to law to the rank of Major in the Paymaster's Corps, in 
which rank he continued until by appointment of William Howard 
Taft, then President of the United States, made in August, 1912, 
in recess of the Senate of the United States, he was duly commis¬ 
sioned as Deputy Paymaster General, with the rank of Lieutenant 
Colonel, dating from February Iff, 1912, which said appointment 
was made to fill a vacancy then existing in said grade, all of which 
as appears from Document No. 949, Sixty-second Congress, United 
States, third session, entitled “Official Army Register, 1913,” pub¬ 
lished by order of the Secretary of War in compliance with law, to 
which reference is hereby made and the same incorporated herein 
as though fully set forth. 

Upon the convening of the Sixty-Second Congress of the United 
States in December, 1912, said William Howard Taft, theu Presi¬ 
dent of the United States, nominated plaintiff to the Senate of the 
United States as a Deputy Paymaster General, with the rank of 
Lieutenant Colonel, which said nomination was reported on favor- 
ablv bv the Senate Committee on Militarv Affairs; but no action 
was taken by the Senate as a body upon such nomination during 
said session of Congress. 

3 IV. Upon March 4, 1913, Woodrow Wilson was inaugu¬ 
rated President of the United States and entered upon the 

performance of the duties of said office, and defendants Lindley M. 
Garrison and Henry Breckinridge were thereafter appointed, con¬ 
firmed, and duly commissioned to the respective offices of Secretary 
of War and Assistant Secretary of War. 


Since March 5, 1913, plaintiff has been receiving the pay fixed 
by law to be allowed to a Major in the Quartermaster’s Corps of the 
United States Army, and no action has been taken by the executive 
department of the Government to promote plaintiff to the rank of 
Lieutenant Colonel, to which by law he is entitled. 

V. Upon May 17, 1913, through the proper military channels, 
plaintiff respectfully requested Defendant Lindley M. Garrison that 
he take the steps required by law to return to the Senate of the 
United States for action by that body his nomination as Deputy 
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Quartermaster General, with the rank of Lieutenant Colonel, but 
said defendant refused, and still refuses so to do, and since his 
departure from the active personal discharge of the duties of his 
office, the Acting Secretary of War, Defendant Henry Breckin¬ 
ridge, likewise refuses so to do. 

VI. Upon June 23, 1913, the Attorney General of the United 
States, in reply to the request of the President as made in a letter 
dated June 5, 1913, rendered an opinion to the effect that the act 
of the Congress of the United States under date of October 1, 1890 
(20 Stat., 562), in so far as it interferes with the appointing power 

of the President granted by section 2 of article 2 of the Con- 

4 stitution of the United States, is unconstitutional, and that 
the Congress has no power under the Constitution of the 

United States to fix and regulate promotions in the Army. The 
provision in said act that “promotion to every grade in the Army 
below the rank of Brigadier General, throughout each arm, corps, 
or department of the service, shall, subject to the examination here¬ 
inafter provided for. he made according to seniority in the next 
lower grade of that arm, corps, or department: Provided, That in 
the line of the Army all officers now above the grade of Second 
Lieutenant shall, subject to such examination, be entitled to pro¬ 
motion in accordance with existing laws and regulations/’ was not 
mandatory upon the President, and that said act did not make it 
obligatory upon him to promote the senior officer in the grade of 
Major when a vacancy exists in the grade of Lieutenant Colonel in 
the Quartermaster's Corps if in the opinion of the President the 
record of the officer has been such as to indicate that he is disquali¬ 
fied for promotion. 

Plaintiff respectfully refers to said opinion and incorporates the 
same herein as though fully set forth. 

VII. Plaintiff avers that he is in every respect qualified, willing, 
and capable of performing the duties of the office of Deputy Quar¬ 
termaster General in the United States Army, with the rank of 
Lieutenant Colonel, and that there is no valid objection or cause 
for complaint as to any of his acts as an officer of the United States 
Army since May 17. 1898, when he entered into the service thereof, 
all of which plaintiff is able and ready to prove to the satisfaction 

of this court by such testimony as shall he deemed requisite 

5 by this court for such purposes, and that there is no suffi¬ 
cient reason on which to found any claim of disqualifica¬ 
tion according to law as against the plaintiff. 

Plaintiff has never been found guilty of any offense by a court 
martial of the United States Army, nor is he subject to retirement 
under the laws thereof, and is not subject to removal from the Army 
of the United States for any cause whatsoever hut is in all respects 
duly qualified and acting senior Major in the Quartermaster’s Corps 
of said Army, and as such is lawfully entitled to promotion as 
Deputy Quartermaster General of the United States, with the rank 
of Lieutenant-Colonel. 

VIII. Said act of Congress under date of October 1, 1890 (26 
Stat., 562), was passed bv the Congress of the United States by 
virtue of the powers conferred upon the supreme legislative branch 
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of the Government by the Constitution of the United States, and 
more particularly hv virtue of article 1, section 8, thereof, wherein 
among the enumerated powers of Congress is found the powers: (1) 
To raise and support armies; (2) to make rules for the Govern¬ 
ment and regulation of the land and naval forces, and (3) to make 
all laws which are necessary and proper to make effectual the 
enumerated powers granted by the Constitution to the Government 
of the United States or to any officer thereof. 

Said act of October 1, 1890, was passed by Congress in furtherance 
of the policy maintained and enforced since the organization of the 
Army that promotions therein according to the grades speci- 
0 tied were to be made according to seniority, and as far as 
plaintiff is informed and believes, and upon such informa¬ 
tion and belief states, that promotions in the Army have always 
been made according to seniority, as recognized by the opinions of 
former Attorneys General of the United States, decisions of the 
courts of the United States, and by the settled method of procedure 
and practice governing said subject matter. Promotions in the 
Army since the establishment thereof have been recognized as 
clearly distinct from appointments to places in the Army, and that 
a promotion has long been held not to be an interference with the 
appointing power of the President. 

IX. By the action of William Howard Taft, then President of 
the United States, and the laws of Congress regulating promotions 
below the rank of Brigadier General, plaintiff acquired vested rights 
and is by law entitled to have his nomination returned to the Sen¬ 
ate of the United States for its action thereupon, and the vested 
rights thus acquired by plaintiff can not he taken from him without 
due process of law. as guaranteed to him by the Fifth Amendment 
to the Constitution of the United States. 

X. Plaintiff i- informed and believes, and upon such informa¬ 
tion and belief states, that Defendant Bindley M. Garrison, or in his 
absence Defendant Henry Breckinridge, intends to and will certify 
and make known to the President of the United States that some 
one other than plaintiff should be nominated by said President to 
the Senate of the United States as entitled to the vacancy existing 
in the Quartermaster's Corps in the rank of Lieutenant Colonel, to 

which office plaintiff is by law justly entitled and has the sole 
7 and exclusive right thereto; and should such nomination be 
acted upon favorablv bv the Senate of the United States there 
would no longer exist a vacancy in the grade of Lieutenant Colonel 
in the Quartermaster's Corps and plaintiff would he deprived of his 
vested rights under the laws of the United States to be nominated, 
confirmed, and commissioned as such officer, and that unless pre¬ 
vented by the order of this court said Defendant Bindley M. Garri¬ 
son. or in his absence said Defendant Henry Breckinridge, will so 
certify and make known to the President of the United States, to 
the irreparable injury and damage of the plaintiff, who has no ade¬ 
quate remedy at law to secure unto himself the righting of this in¬ 
jury. and for which adequate compensation can not be furnished to 
him by any remedy at law, and he therefore comes into this Court 
of Equity for the interposition of its judicial power to prevent the 
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vyrong and injury thus to be visited upon him, unless prohibited by 
tlie action of this court. 

Plaintiff avers that such threatened action would be in violation 

t} * e a f°resaid °f Congress of October 1. 1890, and in violation 
of the Fifth Amendment to the Constitution of the United States, 
anf * respects wholly illegal and has no foundation under 

the Constitution or the laws of the Lnited States for its support. 

1 laintiff avers that under the Constitution and laws of the United 
States it was the duty of the President upon March 5, 1913, to ap- 
pomt plaintiff as a Deputy Quartermaster General, with the rank 
of Lieutenant Colonel, by recess appointment, and to duly commis¬ 
sion him thereupon, and upon the convening of the Congress 
of the Lnited States thereafter to send to the Senate thereof 
his nomination to said office for action by that body in ac¬ 
cordance with the Constitution of the United States and the laws 
passed in pursuance thereof. 

XI. Fo protect the jurisdiction of this court to finally hear and 
determine the issues raised by this bill of complaint and to main¬ 
tain the status quo, plaintiff respectfully prays that a temporary 
injunction he issued by this honorable court to restrain and pro¬ 
hibit Defendant Lindley M. Garrison, Defendant Henry Breckin- 
bridge, and all persons whomsoever, acting by, under, or through 
them or each of them and their respective agents and subordinates, 
from taking any action or steps of whatsoever kind in violation of 
plaintiff’s right to be nominated by the President of the United 
States to the Senate thereof as Deputy Paymaster General with the 
rank of Lieutenant Colonel, and from taking any action or steps to 
certify in any manner whatsoever, make known* or indicate to the 
President of the United States or anv other officer thereof that 
anyone other than plaintiff is entitled io such office and the nomi¬ 
nation thereto; and that upon the final hearing of this cause that 
said injunction he made permanent and for such oth er and fur 

tber relief as plaintiff is in equity entitled and to tliis honortlhti 
■ cuuft shall seem meet. .. "" 

^ • Clam tiff prays that process of this court issue summoning 
the above-named defendants to appear in this court to make 
9 answer unto this bill of complaint according to the rules of 
this honorable court and practice in such cases made and 
provided, and plaintiff will ever pray, etc. 


it 


State of Illinois, 

County of Cook, ss: 

Beecher B. Ray, being on oath first duly sworn, says that he is 
the plaintiff in the above and foregoing bill of complaint; that he 
has read the same and is familiar with the allegations therein con¬ 
tained, and that the same is true, save as to such allegations as are 
made upon information and belief, and as to them he l>elieves it 
to be true. 


BEECHER B. RAY. 
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Sworn to and subscribed before me this 21st day of July, A. D. 
191J 

' [seal.] GEORGE V. McINTYRE, 

Notary Public, Cook County, III. 

STEPHEN A. DAY, 

Attorney for Plaintiff. 
RUFUS S. DAY, 

Attorney for Plaintiff. 


Joint and Several Demurrer. 
Filed August 2, 1913. 


Now come the defendants, Lindley M. Garrison and Henry 
Breckinridge, by their attorneys, and jointly and severally show¬ 
ing to the Court that there is no equity in the bill of com- 
10 plaint filed herein, and that it does not appear in and by the 
said bill of complaint nor the allegations thereof that the 
plaintiff has any status nor any right, title or interest entitling him 
to the relief sought or any relief whatsoever, and that it does appear 
upon the face of the said bill of complaint that the plaintiff seeks 
to enjoin tlie President of the 1 nited States in the performance of 
bis official duties, and that it does not appear from the said bill of 
complaint that the defendants, or either of them, as individuals, 
have any personal interest in the matter in controversy, or are able 
as individuals to perform the act sought to be coerced, and that it 
does a]>pear from the face of said bill of complaint that the de¬ 
fendants. or either of them, as executive officers, cannot be enjoined 
in matters involving bis and their judgment and discretion, and 
that it appears from the face of the said bill of complaint that this 
Court has no jurisdiction over the subject-matter of this suit, nor 
any jurisdiction to grant the relief prayed for, nor any relief what¬ 
soever. do jointly severally demur to said bill of complaint, and say 
that the same is bad in substance, upon the grounds, amongst others, 
following: 


That this suit is in effect a suit against the President of the 
United States, and as such cannot be maintained. 


That it appears upon the face of said bill that this suit is a suit 
seeking to deny the right of the President of the United 
11 States to obtain information that may be properly supplied 
to him from the official records of the War Department, and 
to prohibit the President of the United States from consulting with 
an officer of his cabinet and receiving from such cabinet officer, his 
assistant and their subordinates information and advice in matters 
pertaining to his official duty. 
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That this suit pretends to he a suit against the Secretary of War 
and the Assistant Secretary of War, in matters connected with their 
official duties, and the incumbents of such offices are named as de¬ 
fendants only in their individual capacities, and not in their official 
capacities, and the hill shows upon its face that they are not. in 
their individual capacities, doing or attempting to do any of the 
acts complained of, nor have they in their individual capacities anv 
interest in the subject-matter of this suit. 


IV. 

That this suit attempts in effect to restrain executive officers of 
the government of the I nited States in the performance of their 
official duties involving their judgment and discretion. 


V. 

*1 hat the plaintiff has no status, right, title or interest in the 
subject-matter of this suit which would entitle him to the relief 
prayed for, as against the defendants, or any relief whatsoever. 

VI. 

12 That the relief prayed for, if granted, would be nugatory, 

and the process of this Court is sought to be used to direct 
the performance of an act which this Court has no power to compel. 


VII. 


That the Act of Congress of October 1, 1890, (26 Statutes at 
Large, p. 562), insofar as it attempts to deprive the President of the 
United States of his authority to nominate, and, by and with the 
advice and consent of the Senate, to appoint, the officers of the 
Army, under the power vested in him by Article II, Section 2, of 
the Constitution, without limitation or restriction by Congress’ is 
unconstitutional and void. 

VIII. 


That the bill of complaint fails to aver facts showing that the 
defendants have violated, or are about to violate, any statutory duty 
imposed upon them by the laws of the United States'! 


IX. 

That the said bill seeks an injunction against the defendants from 
taking any action or step of whatsoever kind in violation of plain¬ 
tiff’s rights to be nominated by the President of the United States 
to the Senate thereof as Deputy Paymaster General with the rank 
of Lieutenant-Colonel, and there exists at the present time no such 
office in the Army as Deputy Paymaster General with the rank of 
Lieutenant-Colonel. 

X. 

And for other grounds. 


k 
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13 Wherefore, and for divers other good grounds of demurrer 
appearing in said bill of complaint, the defendants, and each 

of them, pray judgment of this Honorable Court, whether he and 
thev shall he compelled to make anv further answer to the said 
bill of complaint. 

CLARENCE It WILSON, 

Attorney of the United States in and 

for the District of Columbia. 
REGINALD S. IIUIDEKOPER, 
Assistant Attorney of the United States 
in and for the District of Columbia. 

Opinion. 

Filed August 6, 1913. 

******* 

The plaintiff is an officer in the Army, having the title of Major 
in the Quartermaster’s Corps, lie was nominated by President 
Taft as a Deputy Quartermaster General, with the rank of Lieuten¬ 
ant-Colonel; hut the Senate failed to confirm him, and the Sixty- 
Second Congress adjourned without disposing of his case. 

lie avers in the bill, that lie requested the defendant, Lindley M. 
Garrison, Secretary of War, to take steps to have him nominated 
by the present executive, for the said office of Deputy Quartermaster 
General, with the rank of Lieutenant-Colonel; hut the defendant re¬ 
fused to take any action to that end. 

lie claims to he entitled, under the act of October 1, 1890 (26 
Stat., 562), to have a vested right to the said nomination, 

14 and he is informed and believes that the defendants intend 
to certify to the President some one other than plaintiff, to 

he nominated to the vacancy to which lie claims to he entitled. He 
claims it to he the duty of the President to nominate him to the 
said office, because President Taft had so decided; and he therefore 
prays for a temporary injunction, to prohibit the defendants from 
taking any action in violation of plaintiff’s right to he nominated by 
the President to the Senate, as Deputy Quartermaster General, with 
the rank of Lieutenant-Colonel; and from taking any action in any 
manner to make known to the President that anyone other than the 
plaintiff is entitled to such office; and that on final hearing that 
said temporary injunction he made permanent; and that he may 
have general relief. 

To this bill a demurrer has been interposed, a rule to show cause 
why the injunction should not he granted having been first issued. 

The case comes on now for hearing on the rule to show cause, 
and the matters of law raised by the demurrer have been argued 
and submitted to the court. 

It is well settled in this jurisdiction, that the court has ample 
authority to hear a case of this kind, and to determine whether or 
not an injunction should issue. 

In the case of Noble v. The Union River Logging Railroad 
Company, 147 U. S., 165, Mr. Justice Brown discusses the authority 
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of the court, and reaches the conclusion that if the head of 

15 a department has no power at all to do the act complained of, 
he is as much subject to an injunction as he would be to a 

mandamus, it he relused to do an act which the law plainly required 
him to do. 

It has been decided time and time again in this court, and in 
the Court of Appeals, and the Supreme Court of the United States, 
that \vhere the plaintiff s right is doubtful, the court will not issue 
a \vrit of mandamus, or an injunction, against an administrative 
officer of the government. 

Canal Co. v. Canal Co., 177 U. S., 296. 

There is another principle that is invoked in cases of this kind 
and that is, a court will decline to do a vain act. If the court in / 
this case should grant an injunction, as prayed, it could not take/ 
away from the President the right to nominate the plaintiff* or/ 
anyone else, to the ofiice to which the plaintiff thinks he isen-f 
titled. ) 

The President’s power in the premises does not depend on the 
action that the defendants in this case may take. He is charged 
with the duty of nominating the oflicers who are to be confirmed 
by the Senate, and this court could not, by injunction, deprive him 
of information which he might desire from the records of the War 
Department. 

It is doubtful in the mind of the court whether the plaintiff has 
any vested right, either by virtue of the act of October 1, 1890, or 
by reason of his having been nominated to the Senate by President 
laft; and the court does not think it is necessary in this case to pro¬ 
nounce any opinion as to the constitutionality of the said 

16 act of October 1, 1890. The construction placed upon that 
act by the War Department, and by the President, is one 

that the court would not undertake to set aside, for the responsi¬ 
bility of its interpretation and execution must rest ultimately with 
the President, the executive branch of the government and not 
with the judiciary. 

1 lie court recognizes that some one must have some discretion in 
the selection of officers to be promoted or appointed to higher 
grades, and that it would be difficult to pass a law that would 
operate automatically without such discretion. The personal equa¬ 
tion is one that must be considered, and personal fitness for an office 
should be determined by those who are responsible for the proper 
execution of the duties of such office. 

Ihe question seems to be one for an executive or administrative 
officer, rather than one for the court. 

The rule to show cause will be discharged. 

JOB BARNARD, Justice. 


2—2605a 


10 


BEECHER B. RAY VS. LINDLEY M. GARRISON ET AL. 


Order Discharging Rule. 
Filed August 6, 1913. 


This cause came on to be heard at this term upon the bill of com¬ 
plaint and the rule to show cause issued therein, and the joint and 
several demurrer*of the defendants Lindley M. Garrison and Ilenry 
Breckinridge to the bill of complaint, which was treated at 
17 the argument of said cause as the return of the said defend¬ 
ants to the said rule to show can -e, and was argued by coun¬ 
sel: and thereupon, upon consideration thereof, it is, this 6th day 
of August, A. D. 1913, 

Adjudged, ordered and decreed as follows, viz: 

That the said demurrer as answer to tl ic said rule to show cause 
be, and the same is hereby, considered sufficient, and the said rule 
to show cause be, and tlie same is hereby, discharged, with costs, to 
all of which plaintiff excepts and said exceptions are overruled. 

Bv the Court: 

JOB BARNARD, Justice. 

O. K. as to form. 

S. A. DAY, 

R. S. DAY, 

Att’ys for Plaintiff. 


Order Denying Motion, etc. 

Filed August 8, 1913. 

* * * * * * * 

This cause came on to be further heard at this term, upon the 
bill of complaint and the joint and several demurrer of the defend¬ 
ants thereto, and the motion of the plaintiff for a hearing thereon, 
and for a temporary injunction, and was argued by counsel, and 
thereupon upon consideration thereof, it is this eighth day of 
August, A. D. 1913, 

Adjudged, ordered and decreed, as follows, viz: that the motion 
for a temporary injunction is overruled, and that the said demurrer 
be, and the same is hereby, sustained, and the said bill be, 
18 and the same is hereby, dismissed, with costs, and that the 
plaintiff excepts to this ruling, and such exception is over¬ 
ruled. 

By the Court: 

JOB BARNARD, Justice. 

From the foregoing decree the plaintiff appeals to the Court of 
Appeals of the District of Columbia, in open court, and the penalty 
of the appeal bond is hereby fixed at $100. 

JOB BARNARD, Justice. 
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Memorandum. 
August 20, 1913.—Appeal bond filed. 


Assignment of Errors. 
Filed August 20, 1913. 


Plaintiff makes the following assignment of errors which he 
avers occurred upon the trial and hearing of said cause, to-wit: 

1. The court erred hy its order of August 6, A. D. 1913, in dis- 
chargnig the rule to show cause entered by said court upon July 

2. The court erred by its order of August 8, A. D. 1913, over- 
ruling plaintiff s motion for a temporary injunction. 

1Q 3 * . T . he court erred hy its order of August 8, A. D. 1913, 
iy T^L^’the joint and several demurrer of defendants to 
r IM plamtltt S bl of com P lai nt, and dismissing said hill. 

4. 4 lie court erred because of its failure to overrule the joint and 
several demurrer of defendants to plaintiff's hill of complaint and 
in its failure to oruer defendants to make answer thereunto 

5. The court erred because of its failure to grant plaintiff the 

relief prayed for in Ins bill of complaint and to which he is in 
equity entitled. 

Wherefore plaintiff prays that the decree of the Supreme Court 
of the District of Columbia may be reversed. 

BEECHER B. RAY Plaintiff, 

By STEPHEN A. DAY, U 

RUFUS S. DAY, 

Attorneys for Plaintiff. 


Designation of Record. 

Filed September 16, 1913. 

* * * * * * * 

Hon. John R. Young, Clerk. 

Dear Sir: Please prepare transcript of record in the above- 
entitled cause, on appeal to the Court of Appeals of the District of 
Columbia, and include therein the following- 

1. Bill of complaint. 

2. Joint and several demurrer. 

3. Order discharging rule to show cause. 

4. Opinion of the court. 

20 5. Order sustaining demurrer and dismissing bill 

6. Appeal, etc. 6 
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7. Memo, of appeal bond. 

8. Assignments of error. 

9. This designation. 

STEPHEN A. DAY, 

HUFUS S. DAY, 

Attorneys for Plaintiff. 

['o Hon. Clarence R. Wilson, United States Attorney for the District 
of Columbia: 

Please take notice that the above designation was filed on the 16 
dav of September, 1913. 

STEPHEN A. DAY, 

RUFUS S. DAY, 

Attorneys for Plaintiff. 

Nothing to add. 

JAMES M. PROCTOR, 

Asst U. S. Att’y. 


21 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I. John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 1 
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October Term, 1913. 

No. 2605. 

BEECHER B. RAY. 
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vs. 

LINDLEY M. GARRISON and HENRY BRECKINRIDGE 

Appellees. 


Brief for Appellant. 


STATEMENT OF CASE. 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia, denying appel¬ 
lant’s motion for an injunction and dismissing hi> 
bill of complaint, to which a demurrer had been filed 
by appellees. 

The theory of the bill is that appellant was threat 
ened injury by the illegal acts of the appellees, who 
are the Secretary of War and the then Acting Sec¬ 
retary of War. The bill sets forth that appellant 
entered the United States Army in May, 1898, by the 
appointment of William McKinley, then President 
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of the United States, and has continued actively in 
the service until he is now the senior Major in the 
Quartermaster Corps; that by recess appointment 
of President Taft he was promoted to be a Lieuten¬ 
ant-Colonel in said Corps, dating from February 16, 
1912; that upon the convening of the Sixty-second 
Congress of the United States, in December, 1912, 
President Taft nominated appellant to the Senate 
of the I nited States as a Deputy Quartermaster 
General with the rank of Lieutenant-Colonel, and 
that said nomination was reported favorably by the 
Senate Committee on Military Affairs, but no action 
was taken bv the Senate as a body during said ses- 
sion of Congress. 

The bill further relates that Woodrow Wilson 
was inaugurated President of the United States on 
March 4, 1913, and that the appellees were duly com¬ 
missioned to the respective offices of Secretary of 
War and Assistant Secretary of War and that no 

w 

action has been taken by the Executive Department 
of the Government to promote appellant to the office 
of Lieutenant-Colonel, according to law. It is 
charged that through the proper military channels 
appellant requested the Secretary of War to take 
the steps required by law to cause his nomination 
to be returned to the Senate for action by that body, 
but that said Secretary refused so to do and since 
his departure from the active personal discharge 
of the duties of his office, the Acting Secretary of 
War, appellee Henry Breckinridge, likewise refused 
so to do. Deference is made to the opinion of the 
Attorney General of the United States, rendered 
June 23, 1913, in answer to the request of the Presi- 
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dent as made in a letter under date of June 5, 1913, 
to the effect that the act of Congress under date 
of October 1, 1890 (26 Stat., 562), in so far as it in¬ 
terferes with the appointing power of the President 
granted by Section 2 of Article II of the Constitu¬ 
tion of the United States, is unconstitutional, and 
that the Congress has no power under the Constitu¬ 
tion to fix and regulate promotions in the Army; 
that such Act was not mandatory upon the President 
and that it did not make it obligatory upon him to 
promote the senior officer in the grade of Major 
when a vacancy existed in the grade of Lieutenant- 
Colonel in the Quartermaster Corps, if in the opin¬ 
ion of the President the record of the officer has 
been such as to indicate that he is disqualified for 
promotion. Appellant avers that he is in every 
respect qualified, willing and capable of performing 
the duties of the office to which he is entitled and 
that there is no valid objection or cause for com¬ 
plaint as to any of his acts as an officer of the 
United States Army since May 17, 1898, when he en¬ 
tered into the service thereof; that he has never 
been found guilty of any offense by a court martial 
of the United States Army nor is he subject to re¬ 
tirement under the laws thereof and is not subject 
to removal under the laws of the United States for 
any cause whatsoever, but is in all respects the duly 
qualified and acting senior Major in the Quarter¬ 
master’s Corps of said Army, and as such is law¬ 
fully entitled to promotion as Deputy Quartermas¬ 
ter General of the United States with the rank of 
Lieutenant-Colonel. 

The constitutionality and validity of said Act of 
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October 1, 1890, is asserted by appellant, and refer¬ 
ence is made that said Act was passed by Congress 
in furtherance of the policy maintained and enforced 
since the organization of the Army and that so far 
as appellant is informed, promotions in the Army, 
below the grade specified, have always been made 
according to seniority, as recognized by the opin¬ 
ions of former Attorneys General of the United 
States, decisions of the courts of the United States 
and by the settled method of procedure and prac¬ 
tice governing such subject-rtiatter; and that pro¬ 
motions in the Army, since the establishment there¬ 
of, are recognized as clearly distinct from appoint¬ 
ments to places therein and that a promotion has 
long been held not to be an interference with the 
appointing power of the President. 

Appellant claims his rights under this law as a 
valid, constitutional enactment and the further right 
that he has acquired by reason of the acts of Presi¬ 
dent Taft, and reliance is had upon the provisions of 
statutory law and the Fifth Amendment to the Con¬ 
stitution of the United States. 

In charging threatened illegal action on the part 
of the appellees, it is alleged that the Secretary of 
War, unless prevented, will violate the laws of Con¬ 
gress and disregard the statute of 1890, by certify¬ 
ing and making known to the President of the United 
States that some one other than appellant is entitled 
to be nominated to the vacancy existing in the rank 
of Lieutenant-Colonel in the Quartermaster’s Corps, 
and it is averred that should such nomination be 
acted upon favorably by the Senate of the United 
States, there would no longer exist a vacancy in such 




I 

I 


5 

grade and that appellant would thereby be deprived 
of his vested rights under the law. An injunction 
is prayed against appellees and all persons whom¬ 
soever acting by, under or through them, or each of 
them, and their respective agents and subordinates, 
from taking any action or steps of whatsoever kind 
in violation of the appellant’s right to be nominated 
by the President of the United States to the Senate 
thereof as Deputy Quartermaster General with the 
rank of Lieutenant-Colonel and from taking any 
action or steps to certify in any manner whatsoever, 
make known or indicate to the President of the 
United States or any officer thereof that any one 
other than appellant is entitled to such office and 
nomination thereto. 

It is our contention that the bill alleges with suffi¬ 
cient particularity a threatened illegal action which 
has no foundation in law for its support, and while 
no specific statutory duty is pointed out, yet the 
threatened action is within the reach of the court 
because any attempted violation of the Act of 1890 
is necessarily illegal and unconstitutional. 

The bill is founded in part upon the application 
of the case of Ex parte Young (209 U. S., 123; 52 
L. ed., 714) to the officers of the Federal Govern¬ 
ment, and is no more a suit against the United 
States or the President thereof than such action 
was against the State of Minnesota. The remedy of 
the injunctive process of the court is invoked to 
prevent personal injury to appellant for which he 
has no adequate redress at law. 

To this bill a joint and several demurrer was in¬ 
terposed by appellees and without referring to the 
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several grounds thereof in detail, the main attack 
upon the bill is founded upon the theory that the 
suit is in effect a suit against the President of the 
United States and that the Act of 1890 is unconstitu¬ 
tional as an interference with the President’s au¬ 
thority to nominate officers to the Senate of the 
United States under the power vested in him by 
Article II, Section 2, of the Constitution. It is also 
claimed that the relief prayed for if granted would 
be nugatory and that appellant attempts to restrain 
executive officers of the United States in the per¬ 
formance of their official duties involving their judg¬ 
ment and discretion. 

Upon the filing of the bill Mr. Justice Gould, in the 
court below, entered an order requiring appellees to 
show cause why the injunction prayed for should not 
be granted, and as return to this rule the above 
mentioned demurrer was filed, and the court dis¬ 
charged said rule. Subsequently the cause came on 
for hearing upon appellant’s motion for temporary 
injunction and the demurrer, and after argument 
the decree of August 8, 1913, was entered, by which 
the motion for injunction was overruled, the de¬ 
murrer sustained and the bill dismissed at appel¬ 
lant’s costs. 

Assignment of Errors. 

Appellant makes the following assignment of er¬ 
rors, which he avers occurred upon the trial and 
hearing of said cause, to-wit: 

1. The court erred by its order of August 6, A. D. 
1913, in discharging the rule to show cause, entered 
by said court upon July 23, 1913. 



2 The court erred by its order of August 8, A. D. 

19t3, in overruling appellant’s motion for a tem¬ 
porary injunction. 

1010 The C0Ul t erred by its order of August 8, A. D. 
, sustaining the joint and several demurrer of 

appellees to appellant’s bill of complaint and dis¬ 
missing said bill. 

4. The court erred because of its failure to over- 
rule the joint and several demurrer of appellees to 
appellant’s bill of complaint and in its failure to 
order appellees to make answer thereunto. 

5. The court erred because of its failure to grant 
appellant the relief prayed for in his bill of com¬ 
plaint and to which he is in equity entitled. 



ARGUMENT. 


This Court has the Power and Jurisdiction to Grant 

Appellant Relief. 

In Ex parte Young , 209 U. S., 123; 52 L. ed., 714, 
after a thorough consideration of the previous de¬ 
cisions of the court, the Supreme Court of the United 
States held that a suit could be maintained against 
an officer of the state to prevent illegal injury, pro¬ 
vided the officer made defendant was connected in 
some way with the enforcement of the alleged un¬ 
constitutional act. It is pointed out that the mere 
making of an officer a party would not prevent the 
bar of the constitutional amendment, but if such 
officer bore some connection with the subject-matter 
of the suit and it was in the line of his duty, then 
the suit was properly brought. We quote the fol¬ 
lowing from the language of the opinion in that case, 
delivered by Mr. Justice Peckham: 

“The various authorities we have referred 
to furnish ample justification for the assertion 
that individuals who, as officers of the state, 
are clothed with some duty in regard to the 
enforcement of the laws of the state, and who 
threaten and are about to commence proceed¬ 
ings, either of a civil or criminal nature, to en¬ 
force against parties affected an unconstitu¬ 
tional act, violating the Federal Constitution, 
may be enjoined by a Federal court of equity 
from such action. 

“It is objected, however, that Fitts v. McCrhec , 
172 U. S., 516; 43 L. ed., 535; 19 Sup. Ct, Rep., 
269. has somewhat limited this principle, and 
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that, upon the authority of that case, it must 
be held that the state was a party to the suit 
in the United States circuit court, and the bill 
should have been dismissed as to the attorney 
general on that ground. 

“We do not think such contention is well 
founded. The doctrine of Smyth v. Ames was 
neither overruled nor doubted in the Fitts case. 
In that case the Alabama legislature, by the act 
of 1895, fixed the tolls to be charged for crossing 
the bridge. The penalties for disobeying that 
act, by demanding and receiving higher tolls, 
were to be collected by the persons paying them. 
No officer of the state had any official connection 
with the recovery of such penalties. The in¬ 
dictments mentioned were found under another 
state statute, set forth at page 520 of the report 
of the case, which provided a fine against an offi¬ 
cer of a company for taking any greater rate 
of toll than was authorized by its charter, or, 
if the charter did not specify the amount, then 
the fine was imposed for charging any unreason¬ 
able toll, to be determined by a jury. This act 
was not claimed to be unconstitutional, and the 
indictments found under it were not necessarily 
connected with the alleged unconstitutional act 
fixing the tolls. As no state officer who was 
made a party bore any close official connection 
with the act fixing the tolls, the making of such 
officer a party defendant was a simple effort to 
test the constitutionalitv of such act in that wav, 
and there is no principle upon which it could be 
done. A state superintendent of schools might 
as well have been made a party. In the light 
of this fact it was said in the opinion (page 
530): 

“ ‘In the present case, as we have said, neither 
of the state officers named held any special re¬ 
lation to the particular statute alleged to be un¬ 
constitutional. They were not expressly di¬ 
rected to see to its enforcement. If, because 
thev were law officers of the state, a case could 



be made for the purpose of testing the constitu¬ 
tionality of the statute, by an injunction suit 
brought against them, then the constitutionality 
of every act passed by the legislature could be 
tested by a suit against the governor and the 
attorney general, based upon the theory that 
the former, as the executive of the state, was, 
in a general sense, charged with the execution 
of all its laws, and the latter, as attorney gener¬ 
al, might represent the state in litigation involv¬ 
ing the enforcement of its statutes. That would 
be a very convenient way for obtaining a speedy 
judicial determination of questions of constitu¬ 
tional law which may be raised bv individuals, 
but it is a mode which cannot be applied to the 
states of the Union consistently with the funda¬ 
mental principle that they cannot, without their 
assent, be brought into any court at the suit of 
private persons/ 

“In making an officer of the state a party 
defendant in a suit to enjoin the enforcement 
of an act alleged to be unconstitutional, it is 
plain that such officer must have some connec¬ 
tion with the enforcement of the act, or else 
it is merely making him a party as a representa¬ 
tive of the state, and thereby attempting to make 
the state a party. 

“It has not, however, been held that it was 
necessary that such duty should be declared in 
the same act which is to be enforced. In some 
cases, it is true, the duty of enforcement has 
been so imposed (154 IT. S., 362, 366; 38 L. ed., 
1014, 1016; 4 Inters. Com. Rep., 560; 14 Sup. 
Ct. Rep., 1047; § 19 of the act), but that may 
possibly make the duty more clear; if it other¬ 
wise exist it is equally efficacious. The fact that 
the state officer, by virtue of his office, has some 
connection with the enforcement of the act, is 
the important and material fact, and whether 
it arises out of the general law, or is specially 
created by the act itself, is not material so long 
as it exists.” 
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Applying the principle of this case to the case at 
bar, it is apparent that the appellees, as Secretary 
of War, bore some connection with the enforcement 
of the Act of 1890. That act by its terms requires 
all promotions below the grade of brigadier-general 
to be made according to seniority, and no officer 
more properly than the Secretary of War, who is 
the head of the War Department, is charged with the 
duty of its enforcement. This duty need not be spe¬ 
cifically defined by statute but may be within the 
general duties of the head of the War Department. 
Marbury v. Madison, 1 Cranch., 137, 171. 

In United States v. MacDaniel, 7 Peters, 1, 15; 8 
L. ed., 587, 592, it is said: 

“A practical knowledge of the action of any 
one of the great departments of the government 
must convince every person that the head of a 
department, in the distribution of its duties and 
responsibilities, is often compelled to exercise 
his discretion. He is limited in the exercise of 
his powers by the law; but it does not follow 
that he must show a statutory provision for 
everything he does. No government could be 
administered on such principles. To attempt to 
regulate by law the minute movements of every 
part of the complicated machinery of govern¬ 
ment would evince a most unpardonable ig¬ 
norance on the subject. Whilst the great out¬ 
lines of its movements may be marked out, and 
limitations imposed on the exercise of its pow¬ 
ers, there are numberless things which must be 
done that can neither be anticipated nor defined, 
and which are essential to the proper action of 
the government. Hence, of necessity, usages 
have been established in every department of 
the government, which have become a kind of 
common law, and regulate the rights and duties 
of those who act within their respective limits. 
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And no change of such usages can have a re¬ 
spective effect, but must be limited to the fu¬ 
ture. ’ ’ 

In Marbury v. Madison , supra, it is said: 

“If one of the heads of departments commits 
any illegal act, under color of his office, by which 
an individual sustains an injury, it cannot be 
pretended that his office alone exempts him from 
being sued in the ordinary mode of proceeding, 
and being compelled to obey the judgment of 
the law. How, then, can his office exempt him 
from this particular mode of deciding on the 
legality of liis conduct if the case be such a case 
as would, were any other individual the party 
complained of, authorize the process? 

“ It is not by the office of the person to whom 
the writ is directed, but the nature of the thing 
to be done, that the propriety or impropriety of 
issuing a mandamus is to be determined. Where 
the head of a department acts in a case, in 
which executive discretion is to be exercised; 
in which he is the mere organ of executive will; 
it is again repeated, that any application to a 
court to control, in any respect, his conduct 
would be rejected without hesitation. 

“But where he is directed by law to do a cer¬ 
tain act affecting the absolute rights of individ¬ 
uals, in the performance of which he is not 
placed under the particular direction of the 
President, and the performance of which the 
President cannot lawfully forbid, and therefore 
is never presumed to have forbidden; as, for 
example, to record a commission, or a patent 
for land, which has received all the legal solem¬ 
nities ; or to give a copy of such record; in such 
cases, it is not perceived on what ground the 
courts of the country are further excused from 
the duty of giving judgment that right be done 
to an injured individual, than if the same serv¬ 
ices were to be performed by a person not the 
head of a department.” 



It is true that we are not seeking by injunction to 
prevent the enforcement of an alleged unconstitu¬ 
tional act, but are seeking to prevent an illegal en¬ 
forcement of a constitutional act, and the sole de¬ 
fense of the appellees in this case is that such act is 
unconstitutional and invalid. We can see no more 
reason why this is really a suit against the President 
than Ex parte Young was a suit against the State of 
Minnesota. The doctrine of the Young case is equally 
applicable to the State and Federal Governments, 
as held in Philadelphia Company v. Stimson, 223 U. 
S., 605, which was a suit against the Secretary of 
War, and to which we shall refer herein at length. 

As early as Cohen v. Virginia, 6 Wall., 264, 404, 
Chief Justice Marshall, in delivering the opinion of 
the court, said: 

“It is most true that this court will not take 
jurisdiction if it should not; but it is equally 
. true that it must take jurisdiction if it should. 
The judiciary cannot, as the legislature may, 
avoid a measure because it approaches the con¬ 
fines of the Constitution. We cannot pass it by 
because it is doubtful. With whatever doubts, 
with whatever difficulties, a case may be attend¬ 
ed, we must decide it, if it be brought before us. 
We have no more right to decline the exercise 
of jurisdiction which is given, than to usurp that 
which is not given. The one or the other would 
be treason to the Constitution. Questions may 
occur which we would gladly avoid, but we can¬ 
not avoid them. All we can do is to exercise our 
best judgment, and conscientiously to perform 
our duty.” 

That there is no room for arbitrary power in this 
government and that all officers are the creatures of 
statutory law, except for the few mentioned in the 



Constitution, is strongly decided for all time in the 
case of Garfield v. United States ex ret. Goldsby, 211 
U. S., 249; 53 L. ed., 168. In that case mandamus 
was resorted to to compel the Secretary of the In¬ 
terior to undo his action in summarily striking from 
the approved rolls of citizenship in the Choctaw and 
Chickasaw Nations the name of one who had received 
an allotment certificate and was in possession of the 
land. In speaking of the power of the court to grant 
the relief prayed, the Supreme Court held, speaking 
through Mr. Justice Day, in part as follows (p. 
261): 

“It is insisted that mandamus is not the prop¬ 
er remedy in cases such as the one now under 
consideration. But we are of opinion that man¬ 
damus may issue if the Secretary of the Interior 
has acted wholly without authority of law. Since 
Marburg v. Madison, 1 Crancli., 137; 2 L. ed., 
60, it has been held that there is a distinction 
between those acts which require the exercise 
of discretion or judgment and those which are 
purely ministerial, or are undertaken entirely 
without authority, which may become the sub- 
ject of review in the courts. The subject was 
under consideration in Noble v. Union River 
Logging R. Co., 147 U. S., 165; 37 L. ed., 123; 
13 Sup. Ct. Rep., 271, and Mr. Justice Brown, 
delivering the opinion of the court, cites many 
of the previous cases of this court, and, speak¬ 
ing for the court, says: 

“ ‘We have no doubt the principle of these 
decisions applies to a case wherein it is con¬ 
tended that the act of the head of a department, 
under any view that could be taken of the facts 
that were laid before him, was ultra vires, and 
beyond the scope of his authority. If he has no 
power at all to do the act complained of, he is 
as much subject to an injunction as he would be 


to a mandamus it lie refused to do an act which 
the law plainly required him to do. As ob¬ 
served by Mr. Justice Bradley in Board of 
Liquidation v. McComb, 92 U. S., 531, 541; 25 
L. ed., 623, 628: “But it has been well settled 
that when a plain official duty, requiring no ex¬ 
ercise of discretion, is to be performed, and per¬ 
formance is refused, any person who will sus¬ 
tain personal injury by such refusal may have 
a mandamus to compel its performance; and 
when such duty is threatened to be violated by 
some positive official act, any person who will 
sustain personal injury thereby, for which ade¬ 
quate compensation can not be had at law, mav 
have an injunction to prevent it. In such cases 
the writs of mandamus and injunction are some¬ 
what correlative to each other.’’ ’ 

“We think this principle applicable to this 
case, and that there was jurisdiction to issue 
the writ of mandamus. 

“In our view, this case resolves itself into a 
question of the power of the Secretary of the 
Interior in the premises, as conferred by the acts 
() f Congress.. We appreciate fully the purpose 
of Congress in numerous acts of*legislation to 
confer authority upon the Secretarv of the In¬ 
terior to administer upon the Indian lands, and 
previous decisions of this court have shown its 
refusal to sanction a judgment interfering with 
the Secretary where he acts within the powers 
conferred by law. But, as has been affirmed, 
by this court in former decisions, there is no 
place in our constitutional system for the ex¬ 
ercise of arbitrary power, and, if the Secretary 
has exceeded the authority conferred upon him 
by law, then there is power in the courts to re¬ 
store the status of the parties aggrieved by such 
unwarranted action. 

“In the extended discussion which has been 
had, upon the. meaning and extent of constitu¬ 
tional protection against action without due 
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process of law, it lias always been recognized 
that one who has acquired rights by an admin¬ 
istrative or judicial proceeding can not be de¬ 
prived of them without notice and an oppor¬ 
tunity to be heard. 

‘‘The right to be heard before property is 
taken or rights or privileges withdrawn which 
have been previously legally awarded is of the 
essence of due process of law. It is unnecessary 
to recite the decisions in which this principle 
has been repeatedly recognized. It is enough 
to say that its binding obligation has never been 
questioned in this court.” 

Appellant did not seek to interfere with the offi¬ 
cial discretion of the Secretary of War, but to pre¬ 
vent him from doing an illegal act to his injury, 
for which he could receive no adequate redress at 
law. The case at bar is similar, in its material ele¬ 
ments, to the case of Philadelphia Co. v. Stimson, 
223 U. S., 605; 56 L. ed., 570, which was a suit to 
enjoin the Secretary of War from causing threat¬ 
ened criminal proceedings to be instituted against 
a riparian owner, because of the reclamation and 
occupation of land outside prescribed harbor limits, 
in the fixing of which such owner claimed that its 
property rights had been invaded. It was argued 
that the proceeding was virtually a suit against the 
United States and an interference with the discre¬ 
tion of an executive officer of the government. In 
the opinion in this case, delivered by Mr. Justice 
Hughes, in disposing of the several grounds of de¬ 
murrer, it is said: 

“First. If the conduct of the defendant con¬ 
stitutes an unwarrantable interference, with 
property of the complainant, its resort to equity 
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for protection is not to be defeated upon the 
ground that the suit is one against the United 
States. The exemption of the United States 
tiom suit does not protect its officers from per¬ 
sonal liability to persons whose rights of prop¬ 
erty they have wrongfully invaded. Little v. 
Barreme, 2 Cranch., 170; 2 L. ed., 243; United 
States v. Lee, 106 U. S., 196, 220, 221; 27 L. ed., 
170, 181, 182; 1 Sup. Ct. Rep., 240; Belknap v. 
Schild, 161 U. S., 10, 18; 40 L. ed., 599, 601; 16 
Sup. Ct. Rep., 443; Tindal v. Wesley, 167 U. S., 
204; 42 L. ed., 137; 17 Sup. Ct. Rep., 770; 
Scranton v. Wheeler, 179 U. S., 141, 152; 45 L. 
ed., 126, 133; 21 Sup. Ct. Rep., 48. And in case 
of an injury threatened by his illegal action, the 
officer can not claim immunity from injunction 
process. The principle has frequently been ap¬ 
plied with respect to state officers seeking to 
enforce unconstitutional enactments. Osborn v. 
Bank of United States, 9 meat., 738, 843, 868; 
6 L. ed., 204, 229, 235; Davis v. Gray, 16 Wall., 
203; 21 L. ed., 447: Pennoyer v. McConnauqliy , 
140 U. S., 1, 10; 35 L. ed., 363, 365; 11 Sup. Ct. 
Rep., 699; Scott v. Donald, 165 IT. S., 107, 112; 
41 L. ed., 648, 653; 17 Sup. Ct. Rep., 262; Smyth 
v. Ames, 169 U. S., 466; 42 L. ed., 819; 18 Sup. 
Ct. Rep., 418; Ex parte Younq, 209 U. S., 123, 
159, 160; 52 L. ed., 714, 728, 729; 13 L. R. A. 
(N. S.), 932; 28 Sup. Ct. Rep., 441; 14 Am. Eng. 
Ann. Cases, 764; Ludwig v. Western U. Teleq. 
Co., 216 U. S., 146; 54 L. ed., 423; 30 Sup. Ct. 
Rep., 280; Herndon v. Chicago R. /. & P. R. Co., 
218 U. S., 135, 155: 54 L. ed., 970, 976; 30 Sup. 
Ct. Rep., 633; Hopkins v. Clemson Aqri. Colleqe , 
221 U.. S., 636, 640-645; 55 L. ed., 890, 894, 895; 
35 L. R. A. (N. S.) 243; 31 Sup. Ct. Rep., 654. 
And it is equally applicable to a Federal officer 
acting in excess of his authority or under an 
authority not validly conferred. Noble v. 
Union River Logging R. Co., 147 U. S., 165, 171, 
172; 37 L. ed., 123. 125, 126; 13 Sup. Ct. Rep.[ 
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271; American School v. Me Annuity , 187 U. S., 
94; 47 L. ed., 90; 23 Sup. Ct. Rep., 33. 

“The complainant did not ask the court to 
interfere with the official discretion of the Sec¬ 
retary of War, but challenged his authority to 
do the things of which complaint was made. 
The suit rests upon the charge of abuse of 
power, and its merits must be determined ac¬ 
cordingly; it is not a suit against the United 
States. * * 

“It is urged that the statute authorizing the 
Secretary of War to prevent encroachments up¬ 
on navigable streams is a valid one, and that 
the decisions cited do not apply. The validity 
of the statute is not attacked, because of the 
assumption that it is not to be construed to con¬ 
template or authorize the alleged deprivation 
of property. Where the officer is proceeding 
under an unconstitutional act, its invalidity suf¬ 
fices to show that he is without authority, and 
it is this absence of lawful power and his abuse 
of authority in imposing or enforcing, in the 
name of the state, unwarrantable exactions or 
restrictions, to the irreparable loss of the com¬ 
plainant, which is the basis of the decree. Ex 
parte Young, 209 U. S., p. 159; 52 L. ed., 728; 

13 L. R. A. (N. S.), 932; 28 Sup. Ct. Rep., 441; 

14 Am. & Eng. Ann. Cases, 764. And a similar 
injury may be inflicted, and there may exist 
ground for equitable relief, when an officer, in¬ 
sisting that he has the warrant of the statute, 
is transcending its bounds, and thus unlawfully 
assuming to exercise the power of government 
against the individual owner, is guilty of an 
invasion of private property.’’ 

In the recent case of Degge v. Hitchcock, decided 
by the Supreme Court, May 26,1913, Advance Sheets 
No. 15, p. 639, 641, in denying the remedy of ccr- 
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tiorari, that court, speaking through Mr. Justice 
Lamar, held: 

‘‘It is true that the Postmaster General gave 
notice and a hearing to the persons specially to 
be affected by the order, and that in making his 
ruling he may be said to have acted in a quasi 
judicial capacity. But the statute was passed 
primarily for the benefit of the public at large, 
and the order was for them and their protec¬ 
tion. That fact gave an administrative quality 
to the hearing and to the order, and was suffi¬ 
cient to prevent it from being subject to review 
by writ of certiorari. The Postmaster General 
could not exercise judicial functions, and in mak¬ 
ing the decision he was not an officer presiding 
over a tribunal where his ruling was final unless 
reversed. Not being a judgment, it was not 
subject to appeal, writ of error, or certiorari. 
Not being a judgment, in the sense of a final 
adjudication, the plaintiffs in error were not 
concluded by his decision, for had there been 
an arbitrary exercise of statutory power, or a 
ruling in excess of the jurisdiction conferred, 
they had the right to apply for and obtain ap¬ 
propriate relief in a court of equity. American 
School v. Me Annuity 9 187 U. S., 94; 47 L. ed., 
90; 23 Sup. Ct. Rep., 33; Philadelphia Co. v. 
Stimson, 223 IT. S., 620; 56 L. ed., 576: 32 Sup. 
Ct. Rep., 340.” 

The court below took the position that the con¬ 
struction placed upon an Act of Congress by the 
Executive Department would not be set aside by the 
court for the reason that responsibility for the in¬ 
terpretation and execution must rest with the execu¬ 
tive branch of the government and not with the Judi¬ 
ciary. In answer to this position, we respectfully 
refer to the opinion of the same court rendered a 
few months thereafter in the case of United States 



ex rel. Frizzell v. Newman, 41 Washington Law Re¬ 
porter, 686, 689: 

“It is, however, contended by counsel for the 
respondent that, notwithstanding this limitation 
ot the law, the action of the President in making 
this appointment by and with the advice and 
consent of the Senate, was purely the exercise 
of executive discretion, and hence that, even 
though this limitation of law be clearly and 
plainly violated, this court would be without 
jurisdiction to grant relief in any proceeding 
whatever. This contention is unsound. While 
it is true that the courts are without jurisdiction 
to review or in anywise disturb the action of the 
President or other public official in the exercise 
of official discretion, the courts are not without 
jurisdiction to review such action where a pos¬ 
itive prohibition of law has been violated. If 
it were not so, then the President of the United 
States and the heads of the various departments 
of the Government would be above the law, and 
therefore free to violate it. 

_“In the Floyd Acceptances, 7 Wall., 666, 
676-7, the Supreme Court of the United States 
said: 

“ ‘We have no officers in this Government, 
from the President down to the most subor¬ 
dinate agent, who does not hold office under the 
law, with prescribed duties and limited author¬ 
ity. And while some of these, as the President, 
the Legislature, and the Judiciary, exercise 
powers in some sense left to the more general 
definitions necessarily incident to fundamental 
law found in the Constitution, the larger portion 
of them are the creation of statutory law, with 
duties and powers prescribed and limited by 
that law . 9 

“Again in Yick Wo v. Hopkins , 118 U. S., 
356, 369-70, the Supreme Court said: 

“ ‘When we consider the nature and the the¬ 
ory of our institution of government, the prin- 



ciples upon which they are supposed to rest, and 
review the history of their development, we are 
constrained to conclude that they do not mean 
to leave room for the play and action of purely 
personal and arbitrary power. Sovereignty 
itself is, of course, not subject to law, for it is 
the author and source of law; but in our sys¬ 
tem while sovereign powers are delegated to 
the agencies of government, sovereignty itself 
remains with the people, by whom and for whom 
all government exists and acts. And the law is 
the definition and limitation of poiver.’ ” 

The court has presented for its consideration a 
case under the Constitution and laws of the United 
States, with proper parties before the court, and 
the decision of the merits of the cause rests upon 
a determination of the validity of the Act of 1890. 
In the questions propounded by the President to the 
Attorney General it is asked: 

“ (2) Whether, if the Act of October 1, 1890, 
be regarded as intended to require the Presi¬ 
dent to appoint the senior officer in the next 
lower grade, the statute, if so construed, would 
not be an unauthorized encroachment upon the 
appointing power of the President and should 
not for that reason be treated as advisorv or 
recommendatorv in character?” 

The opinion of the Attorney General of June 23, 
1913, does not answer this question, and we submit 
that the reason is obvious. From our investiga¬ 
tion, we have yet to come across an act of Con¬ 
gress, the supreme law of the land, which has ever 

been considered “advisorv or recommendatorv in 

%/ •> 

character.” Laws are always mandatory, for that 
is the very nature of the law. If any citizen or offi- 



cer wore entitled to regard the act of Congress as 
merely advising him what he should do, instead of 
commanding action, it is needless to say that this 
suit would be entirely idle. What we desire to em¬ 
phasize is that the Act of 1890 is mandatory, be¬ 
cause it is a valid enactment. The thought that 
must have been in the mind of the Executive when 
the above question was propounded is one that is 
illuminating of the entire attack that has been made 
upon this Act. There is no middle ground. The 
Act is either good or bad. If good, or valid, it must 
be enforced, and a court of competent jurisdiction 
cannot shut its doors to the relief of a citizen of the 
United States who will be injured in his person by 
the illegal action of an officer of the Government, 
and for which injury he can have no adequate com¬ 
pensation at law. We insist that this case is en¬ 
tirely within the principle of Board of Liquidation 
v. McComb, 92 U. S., 531-541; 23 L. ed., 623-628, 
and subsequent cases decided by the Supreme Court. 

The Secretary of War Must Obey the Acts of 

Congress. 

The Secretary of War has such power and duties 
as have been conferred upon him by acts of Con¬ 
gress and is necessarily bound to respect and obey 
such enactments. So long as he follows the statu¬ 
tory law he acts legally, and when he acts contrary 
to such statutes he acts illegally. Our contention is 
that he can take no steps contrary to and in viola¬ 
tion of the Act of 1890. The court below was of the 
impression that the President would not be affected 
one way or the other by whatever action the Secre- 
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tary of War took in the matter and therefore felt 
that the injunction would be a vain act. But that 
is beside the question. The point is that a case 
within the jurisdiction of the court was presented 
for consideration. There were proper parties be¬ 
fore the court, and the validity of the Act of 1890 
was directly put in issue. Appellant relies upon his 
rights under that law, and the appellees claim that 
it is unconstitutional. When Congress formulates 
a rule of action it need not specify the several offi¬ 
cers of the Government who are to obey it because 
such statutes are a part of the supreme law of the 
land and binding upon all officers of the Government 
from the highest to the lowest. 

This duty to obey the law need not be specified 
but may be a part of the general duties of the of¬ 
fice, for no officer can claim immunity for illegal 
action. 

In the case of Ex parte Young, supra , it is said: 

“The general discretion regarding the en¬ 
forcement of the laws when and as he deems ap¬ 
propriate is not interfered with by an in¬ 
junction which restrains the state officer from 
taking any steps toward the enforcement of an 
unconstitutional enactment, to the injury of 
complainant. In such case no affirmative action 
of any nature is directed, and the officer is sim¬ 
ply prohibited from doing an act which he had 
no legal right to do. An injunction to prevent 
him from doing that which he has no legal right 
to do is not an interference with the discretion 
of an officer. * * * 

The answer to all this is the same as 
made in every case where an officer claims to 
be acting under the authority of the state. The 
act to be enforced is alleged to be unconstitu- 



tional; and if it be so, the use of the name of 
the state to enforce an unconstitutional act to 
the injury of complainants is a proceeding with¬ 
out the authority of, and one which does not af¬ 
fect, the state in its sovereign or governmental 
capacity. It is simply an illegal act upon the 
part of the state official in attempting, by the 
use of the name of the state, to enforce a legis¬ 
lative enactment which is void because uncon¬ 
stitutional. If the act which the state attor¬ 
ney general seeks to enforce be a violation of 
the Federal Constitution, the officer, in proceed¬ 
ing under such enactment, comes into conflict 
with the superior authority of that Constitu¬ 
tion, and he is in that case stripped of his official 
or representative character and is subjected in 
his person to the consequences of his individual 
conduct. The state has no power to impart to 
him any immunity from responsibility to the 
supreme authority of the United States. See 
Be Ayers, 123 U. S., 507; 31 L. ed., 230; 8 Sup. 
Ct. Rep., 164.” 

The sole question for determination in this case 
is whether the action of the appellees is illegal and 
to determine that this court must pass upon the con¬ 
stitutionality of the Act of 1890. They can claim 
no official protection if their illegal acts will injure 
appellant. No officer of the government is author¬ 
ized to act illegally, for “he is in that case stripped 
of his official or representative character and is sub¬ 
jected in his person to the consequences of his in¬ 
dividual conduct.” 

In the case of Ex parte Ayers , 123 U. S., 443, 498; 
31 L. ed., 216, 227, it is held: 

“The nature of the case as supposed is iden¬ 
tical with that of the case as actually presented 
in the bill, with the single exception that the 
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State is not named as a defendant. How else 
can the State be forbidden by judicial process 
to bring actions in its name, except by con¬ 
straining the conduct of its officers, its attor¬ 
neys, and its agents? And if all such officers, 
attorneys, and agents are personally subjected 
to the process of the court, so as to forbid their 
acting in its behalf, how can it be said that the 
State itself is not subjected to the jurisdiction 
of the court as an actual and real defendant?” 

The answer to this is found at the close of the 
opinion (p. 506), as follows: 

“But this is not intended in any way to im¬ 
pinge upon the principle which justifies suits 
against individual defendants, who, under color 
of the authority of unconstitutional legislation 
by the State, are guilty of personal trespasses 
and wrongs, nor to forbid suits against officers 
in their official capacity either to arrest or direct 
their official action by injunction or mandamus , 
where such suits are authorized by law, and the 
act to be done or omitted is purely ministerial, 
in the performance or omission of which the 
plaintiff has a legal interest. In respect to the 
latter class of cases we repeat what was said by 
this court in Board of Liquidation v. McComb, 
92 U. S., 531, 541: 

“ 1 A State without its consent, cannot be sued 
by an individual; and a court cannot substitute 
its discretion for that of executive officers in 
matters belonging to the proper jurisdiction of 
the latter. But it has been well settled that 
when a plain official duty, requiring no exercise 
of discretion, is to be performed, and perform¬ 
ance is refused, any person who will sustain 
personal injury by such refusal may have a 
mandamus to compel its performance; and 
when such duty is threatened to be violated bv 
some positive official act. anv person who will 
sustain personal injury thereby, for which ade- 
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quate compensation cannot be had at law, may 
have an injunction to prevent it. In such cases 
the writs of mandamus and injunction are some¬ 
what correlative to each other. In either case, 
if the officer plead the authority of an uncon¬ 
stitutional law for the non-performance or vio¬ 
lation of his duty, it will not prevent the issu¬ 
ing of the writ. An unconstitutional law will 
be treated by the courts as null and void.’ An 
example and illustration of this question will 
be found in Siebert v. Leivis, 122 U. S., 284.” 

The court below held (Rec., 14) as follows: 

“It is well settled in this jurisdiction that the 
court has ample authority to hear a case of this 
kind and to determine whether or not an injunc¬ 
tion should issue. 

“In the case of Noble v. The Union River 
Log ping Railroad Company, 147 I T . S., 165, Mr. 
Justice Brown discusses the authority of the 
court, and reaches the conclusion that if the 
head of a department has no power at all to do 
the act complained of, lie is as much subject to 
an injunction as he would be to a mandamus, if 
he refused to do an act which the law plainly 
required him to do.” 

The court below held that appellant was not 
entitled to an injunction because his right was 
doubtful, and the court declined to do what it con¬ 
sidered to be a vain act. The gist of the opinion 
may be thus formulated (Rec., 15): 

“The President’s power in the premises does 
not depend on the action that the defendants in 
this case mav take.” 

The injunction sought was not directed against 
the President, but it was the illegal action of the 
Secretary of War in violation of the Act of 1890 that 


appellant endeavored to prevent. The decision of 
this question does not rest upon any duty that the 
President may have or what right he may have to 
obtain information from the records of the War De¬ 
partment. But can the Secretary of War violate the 
law to the injury of appellant and he have no rem¬ 
edy? As in Ex parte Young, supra, no attempt is 
made to compel the Secretary of War to do anything, 
but an attempt is made to prevent him from stepping 
outside of his official and legal duties to injure ap¬ 
pellant. The court below did not deem it necessarv 
to pronounce an opinion as to the constitutionality 
of the Act of 1890, and, we submit, fell into error 
for this reason. The whole case hangs upon the 
single issue: Is the Act of 1890 constitutional? 

The Act of October 1, 1890, is Constitutional and 

Valid. 

The seniority rule governing promotions in the 
Army has been in practice for a century and may be 
said to be a fixed principle. The act of October 1, 
1890 (26 Stat., 562), was passed in extension of this 
principle and is, in part, as follows: 

“ Be it enacted, etc., That hereafter promotion 
to every grade in the Army below the rank of 
brigadier general, throughout each arm, corps, 
or department of the service, shall, subject to 
the examination hereinafter provided for, be 
made according to seniority in the next lower 
grade of that arm, corps, or department: 

“Provided, That in the line of the Army all 
officers now above the grade of second lieutenant 
shall, subject to such examination, be entitled 
to promotion in accordance with existing laws 
and regulations.” 
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Section 3 of this act provides, in part, as follows: 

4 ‘Sec. 3. That the President be, and he is * 
hereby, authorized to prescribe a system of ex¬ 
amination of all officers of the Army below the 
rank of major to determine their fitness for 
promotion, such an examination to be conducted 
at such times anterior to the accruing of the 
right to promotion as may be best for the in¬ 
terests of the service: Provided, That the Presi¬ 
dent may waive the examination for promotion 
to any grade in the case of any officer w T ho in 
pursuance of existing law has passed a satis¬ 
factory examination for such grade prior to 
the passage of this act: And provided, That if 
any officer fails to pass a satisfactory examina¬ 
tion and is reported unfit for promotion, the of¬ 
ficer next below him in rank, having passed said 
examination shall receive the promotion: And 
provided, That should the officer fail in his 
physical examination and be found incapaci¬ 
tated for service by reason of physical disabil¬ 
ity contracted in line of duty, he shall be retired 
with the rank to which his seniority entitled him 
to be promoted; * * 

The office of lieutenant-colonel in the Quartermas¬ 
ter Corps was created by the act of February 2, 
1901 (31 Stat., 751), and provides, in part, as fol¬ 
lows : 

“Sec. 16. That the Quartermaster’s Depart¬ 
ment shall consist of one Quartermaster-General 
with the rank of brigadier-general, six assistant 
quartermasters-general with the rank of colonel, 
nine deputy quartermasters with the rank of 
lieutenant-colonel, twenty quartermasters with 
the rank of major, sixty quartermasters with 
the rank of captain, mounted; the military store¬ 
keeper now provided for by law, and 150 post 
quartermaster-sergeants: Provided, That all va- 
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cancies in the grade of colonel, lieutenant- 
colonel, and major, created or caused by this 
section shall be filled by promotion according 
to seniority, as now prescribed by law. That 
to fill original vacancies in the grade of captain 
created by this act in the Quartermaster’s De¬ 
partment the President is authorized to appoint 
officers of volunteers commissioned in the Quar¬ 
termaster’s Department since April twenty-first, 
eighteen-hundred and ninety-eight: Provided, 
further, That the President is authorized to 
continue in service, during the present emer¬ 
gency, for duty in the Philippine Islands and on 
transports, twenty-four captains and assistant 
quartermasters of volunteers. This authority 
shall extend only for the period when their serv¬ 
ices shall be absolutely necessary.” 

The first serious intimation that the Congress did 
not have the power to regulate promotions in the 
Army, is of very recent date. Upon June 23,1913, the 
Attorney General of the United States, in reply to 
the request of the President of June 5, 1913, rend¬ 
ered the following opinion, which, for your conven¬ 
ience, we quote in its entirety: 

“Promotion of Army Officers. 

Department of Justice, 
June 23, 1913. 

Sir : I have the honor to reply to the request 
in vour letter of June 5 for my opinion con¬ 
cerning the effect of the act of Congress of 
October 1, 1890, upon ycur right to make nomi¬ 
nations for certain positions in the Army. It 
appears that a vacancy exists in the grade of 
lieutenant colonel in the Quartermaster Corps, 
t at ~\ ou are considering how it should be 
filled. 

The following queries, presented by the lion- 
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orable Secretary of War, state the points for 
consideration: 

‘(1) Whether the provisions of the act of 
October 1, 1890, that promotions in the Army 
below the rank of brigadier general shall, sub¬ 
ject to the examination required therein (i. e. } 
“examination of all officers of the Army be¬ 
low the rank of major”), be made “accord¬ 
ing to seniority in the next lower grade,” should 
be construed as mandatory upon the President 
to appoint the senior officer in the grade of 
major to the vacancy, if, in his opinion, the rec¬ 
ord of the officer has been such as to indicate 
that he is disqualified for promotion, but under 
the law can not be eliminated, either through the 
agency of a retiring board or a court-martial. 

(2) Whether, if the act of October 1, 1890, be 
regarded as intended to require the President to 
appoint the senior officer in the next lower grade, 
the statute if so construed would not be an un¬ 
authorized encroachment upon the appointing 
power of the President and should not for that 
reason be treated as advisory or recommenda¬ 
tory in character.’ 

The act of October 1, 1890, cl241 (26 Stat., 
562), which is referred to in the above ques¬ 
tions, provides: 

'Be it enacted , etc., That hereafter promotion 
to every grade in the Army below the rank of 
brigadier-general, throughout each arm, corps, 
or department of the service, shall, subject to 
the examination hereinafter provided for, be 
made according to seniority in the next lower 
grade of that arm, corps, or department: Pro- 
vided , That in the line of the Army all officers 
now above the grade of second lieutenant shall, 
subject to such examination, be entitled to pro¬ 
motion in accordance with existing laws and 
regulations.’ 

Section 3 of that act provides, in part, as 
follows: 



‘Sec. 3. That the President be, and he is 
hereby, authorized to prescribe a system of ex¬ 
amination of all officers of the Army below the 
rank of major to determine their fitness for pro¬ 
motion, such an examination to be conducted at 
such times anterior to the accruing of the right 
to promotion as may be best for the interests 
of the service: Provided, That the President 
may waive the examination for promotion to 
any grade in the case of any officer who in 
pursuance of existing law has passed a satis¬ 
factory examination for such grade prior to the 
passage of this act: And provided, That if any 
officer fails to pass a satisfactory examination 
and is reported unfit for promotion, the officer 
next below him in rank, having passed said ex¬ 
amination shall receive the promotion: And 
provided, That should the officer fail in his 
physical examination and be found incapacitated 
for service by reason of physical disability con¬ 
tracted in line of duty he shall be retired with 
the rank to which his seniority entitled him to 
be promoted; * * V 

Section 2 of Article II of the Constitution, 
dealing with the power of the President, pro¬ 
vides that 

‘lie shall nominate, and by and with the Advice 
and Consent of the Senate, shall appoint Ambas¬ 
sadors, other Public Ministers and Consuls, 
Judges of the Supreme Court, and all other Of¬ 
ficers of the United States, whose Appointments 
are not herein otherwise provided for, and which 
shall be established by law; but Congress may 
by Law vest the Appointment of such inferior 
Officers, as they think proper, in the President 
alone, in the Courts of Law, or in the Heads of 
Departments. ’ 

“This provision of the Constitution divides 
inferior officers into two classes according to 
the source from which the power of appoint- 
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ment is derived. When Congress creates an of¬ 
fice, but does not vest the power of appointment 
thereto in any of the persons specified, then the 
Constitution operates proprio vigore and imme¬ 
diately casts upon the President, by and with 
the advice and consent of the Senate, the duty 
of appointing thereto. Where, on the other 
hand, Congress itself designates the person or 
persons who are to appoint to a given office cre¬ 
ated by it, there the power and the duty of ap¬ 
pointment comes immediately from Congress, 
and only mediately from the Constitution. 

Congress, by the act of February 2, 1901, Sec. 
16 (31 Stat., 751), provided for the office of lieu¬ 
tenant colonel in the Quartermaster Corps, but 
said nothing as to the power of appointment 
thereto. The provisions of the Constitution, 
therefore, operate directly upon this office, and, 
without the intervention of Congress, obliges the 
President to nominate, and by and with the ad¬ 
vice and consent of the Senate, to appoint 
thereto. 

In this opinion it is only necessary to consider 
appointments the duty to make which is directly 
imposed on the President by the Constitution 
itself; no discussion of the other class will be 
entered upon. That a difference exists between 
the two is intimated in United States v. Perkins 
(116 U. S., 483, 485). 

I entertain no doubt that the power of appoint¬ 
ment of officers, the duty to appoint whom de¬ 
volves directlv on the President and Senate by 
virtue of the Constitution itself, is one involving 
a discretion not to be entirely controlled by Con¬ 
gress. This power is from a source above Con¬ 
gress, namely, the Constitution, and can not be 
destroyed by the inferior power. 

In Marburg v. Madison (1 Cranch., 137, 155), 
Chief Justice Marshall, after quoting the 
clauses of the Constitution on the subject, said: 

‘These are tiie clauses of the Constitution and 
laws of the United States which affect this part 
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of the case. They seem to contemplate three dis¬ 
tinct operations: 

1. The nomination: This is the sole act of 
the President, and is completely voluntary. 

2. The appointment: This is also the act of 
the President, and is also a voluntary act, though 
it can only be performed by and with the advice 
and consent of the Senate. ’ 

Attorney General Akerman expressed the 
same views in 13 Op., 516, as did the Court of 
Appeals of New York in People v. Mosher (163 
N. Y., 32, 38, 39), and the Supreme Courts of 
Massachusetts in Brown v. Russell (166 Mass., 
14, 25). 

Nor does the fact that Congress is given power 
by the Constitution ‘to make Rules for the Gov¬ 
ernment and Regulation of the land and naval 
Forces’ enable it to control the President’s dis¬ 
cretion in respect of those appointments which 
the same supreme law requires him to make. 
The general power to regulate such forces can¬ 
not be taken to nullify the specific mandate to 
the President to appoint to offices where Con¬ 
gress has made no other provision. ( Fitz John 
Porter's Case, 18 Op., 18.) 

A promotion in the Army is an appointment 
to a higher office therein. The custom, so far 
as I am aware, has always been to nominate the 
promoted officer to the Senate, and subsequent¬ 
ly to appoint and commission him anew. (Sen¬ 
ate Report Am. St. Pap. Military Affairs, Vol. 
2, p. 407; General Wood's Case , 15 Ct. Cls., 
151; 107 U. S., 414.) 

I do not think, therefore, that the Act of Oc¬ 
tober 1, 1890, makes it obligatory upon the 
President to promote the senior officer in the 
grade of major, when a vacancy exists in the 
grade of lieutenant colonel in the Quartermas¬ 
ter Corps, if, in his opinion, the record of the 
officer has been such as to indicate that he is 
disqualified for promotion. 

Respectfully, 

J. C. McReynolds. 


To the President.” 



With all due respect to the author of this opinion, 
for whom we entertain the highest regard, and who 
is undoubtedly a great lawyer, we challenge the cor¬ 
rectness thereof principally upon three grounds. 

1. It is stated therein that the Act of Febru¬ 
ary 2, 1901 (31 Stat., 751), provided for the of¬ 
fice of lieutenant colonel in the Quartermaster 
Corps, but said nothing as to the power ot ap¬ 
pointment thereto. To the contrary, we desire 
to call attention to the wording of that act and 
that promotions are specifically mentioned and 
are to be made “according to seniority, as now 
prescribed by law.” Power to fill original va¬ 
cancies in the grade of captain is given to the 
President and he is authorized to appoint cer¬ 
tain officers. 

2. It is stated in the opinion that the powers 
granted to the Congress in the Constitution of 
the United States do not authorize the regula¬ 
tion by it of promotions in the Army. We con¬ 
tend that the law is established that such power 
is vested in the Legislative branch of the Gov¬ 
ernment. 

3. It is stated in the opinion that a promo¬ 
tion is an appointment. To the contrary, it has 
been established since the foundation of the 
Army, that a promotion is not an appointment, 
and this is the first departure from that rule of 
definition. 

The eminent Attorney General recognizes that 
there is a difference in appointments, the duty to 
make which is directly imposed upon the President 
by the Constitution itself, and appointment to offices 
created by Congress, where the Constitution pro¬ 
vides that the Congress “may by law vest the ap¬ 
pointment of such inferior officers as they think 
proper in the President alone, in the Courts of Law 
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or in the Heads of Departments.” He reasons that 
when Congress creates an office, but does not vest 
the power of appointment thereto in any of the per¬ 
sons specified, then the Constitution operates pro- 
prio vigore and immediately casts upon the Presi¬ 
dent the duty of appointing thereto. It is our con¬ 
tention, that Congress having the power both to 
create this office and to vest the appointment there¬ 
to had the power under the Constitution to provide 
that promotions shall be made according to senior¬ 
ity. Having the full power to authorize appoint¬ 
ments, Congress obviously had the power to place 
reasonable limitations thereupon, and, being of the 
opinion that it was best for the good of the service 
and the general welfare, to provide that the rule of 
seniority shall govern promotions in the Army, Con¬ 
gress, in our opinion, had the undoubted power to 
so provide. What effect has the statement in the 
opinion wherein it is said that ‘‘Congress, by the 
Act of February 2, 1901, Sec. 16 (31 Stat., 751), 
provided for the office of lieutenant colonel in the 
Quartermaster Corps, but said nothing as to the 
power of appointment thereto,” when we consider 
that said act very clearly mentions the subject of 
promotions and provides therefor? We submit that 
the false premise destroys the soundness of the de¬ 
ductions made therefrom, and that accordingly a 
different conclusion must be reached as conceded 
in the very opinion itself. 

It is stated in the opinion ‘‘That a difference ex¬ 
ists between the two is intimated in U. S. v. Perkins 
(116 U. S., 483, 485).” We quote the following from 
the opinion in that case: 



36 


‘‘In this view we cannot concur. That a cadet 
engineer like the claimant was a graduate and 
in the naval service we have already decided; 
that he was an officer is made manifest by the 
terms of the Constitution, which provides that 
Congress may by law vest the appointment of 
such inferior officers as they think proper in the 
President alone, in the courts of law, or in the 
heads of departments. Congress has by ex¬ 
press enactment vested the appointment of 
cadet engineers in the Secretary of the Navy, 
and when thus appointed they became officers 
and not employes. (Citing cases.) 

It is further urged that this restriction of the 
power of removal is an infringement upon the 
constitutional prerogative of the Executive and 
so of no force, but absolutely void. Whether 
or not Congress can restrict the power of re¬ 
moval incident to the power of appointment of 
those officers who are appointed by the Presi¬ 
dent by and with the advice and consent of the 
Senate under the authority of the Constitution 
(Article 2, Sec. 2) does not arise in this case 
and need not be considered. 

We have no doubt that when Congress, by 
law. vests the appointment of inferior officers 
in the heads of departments, it may limit and 
restrict the power of removal as it deems best 
for the public interest. The constitutional au¬ 
thority in Congress to thus vest the appoint¬ 
ment implies authority to limit, restrict and 
regulate the removal by such laws as Congress 
maj r enact in relation to the officers so ap¬ 
pointed. 

The head of a department has no constitu¬ 
tional prerogative of appointment to offices in¬ 
dependently of the legislation of Congress; and 
by such legislation he must he governed, not 
only in making appointments but in all that is 
incident thereto. 

It follows that as the claimant was not found 
deficient at any examination, and was not dis- 


missed for misconduct under the provisions of 
Revised Statutes, Sec. 1525, nor upon and in 
pursuance of the sentence of a court-martial to 
that effect or in commutation thereof, according 
to Revised Statutes, Sec. 1229, he is still in of¬ 
fice and is entitled to the pay attached to the 
same.” 

The power of removal as incident to the power of 
appointment has been regulated and restricted by 
Congress since the act of July 13, 1866 (11 Stat., 92), 
by which it was declared that “no officer in the mili¬ 
tary or naval service shall, in time of peace, be dis¬ 
missed from the service, except upon and in pur¬ 
suance of a sentence of court-martial to that effect, 
or in commutation thereof.” This restriction upon 
the President’s power of removal was considered 
by the Supreme Court of the United States in U. S. 
v. Corson, 114 U. S., 619, and was recognized as a 
valid limitation upon the power of the President, 
which, theretofore, in the absence of statutory regu¬ 
lation, was recognized and respected. 

In 14 Opinions, Attorney-General 164, 172, it is 
held that Congress has full power to “impose such 
restrictions and limitations upon the appointing 
power as it deems proper in regard to making pro¬ 
motions or appointments to fill any and all vacan¬ 
cies of whatever kind occurring in the Army, pro¬ 
vided, of course, that the restrictions and limitations 
be not inconsistent or incompatible with the exercise 
of the appointing power by the department of the 
Government to which that power constitutionally be¬ 
longs.” Therefore, the act of October 1, 1890, pro¬ 
viding that promotions shall be made according to 
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seniority, must be taken to control the appointing 
power in regard to that subject, until Congress 
shall otherwise direct. 

We contend that it is perfectly clear that as to 
offices created by Congress, where the power of ap¬ 
pointment is vested by it, that limitations and re¬ 
strictions may be placed upon the nominating power. 
This has been recognized by the Supreme Court of 
the I nited States and other courts, and by the opin¬ 
ions of former Attorneys-General. In support of 
this position, we respectfully refer to the following 
authorities: McElrath v. United States, 102 U. S., 
435, 439; McBlair v. United States, 19 Ct. Cls., 541; 
Street v. United States, 24 Ct. Cls., 247. 

The powers conferred upon Congress by the Con¬ 
stitution “to raise and support Armies” and “to 
make Rules for the Government and Regulation of 
the land and naval Forces,” have been held by the 
highest judicial authority to be “plenary and ex¬ 
clusive,” and so far as promotions from one grade 
to another in the Army come within the purview of 
these powers, such subject-matter is entirely within 
the control of Congress. In United States v. Tarble, 
13 all., 397, it was held, in speaking of the powers 
of Congress in this respect, as follows: 

“Now, among the powers assigned to the na¬ 
tional government, is the power to 'raise and 
support armies,’ and the 'power to provide for 
the government and regulation of the land and 
naval forces.’ The execution of these powers 
falls within the line of its duties; and its control 
over the subject is plenary and exclusive. It 
can determine, without question from any state 
authority, how the armies shall be raised; 
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whether by voluntary enlistment or forced draft; 
the age at which a soldier shall be received, 
and the period for which he shall be taken; the 
compensation he shall be allowed, and the serv¬ 
ice to which he shall be assigned. And it can 
provide the rules for the government and regu¬ 
lation of the forces after they are raised, define 
what shall constitute military offenses, and pre¬ 
scribe their punishment .' 1 

It is said in the leading text, Davis on Military 
Law, that the written military law consists of the 
following, which are stated in their order according 
to the supremacy of power. 

1. Enactments of Congress respecting the mili¬ 
tary establishment—The Rules and Articles of War. 

2. Decisions of the Courts. 

3. Decisions of the President, Opinions of the 
Attorney-General, of the Secretary of War, Judge 
Advocate-General, etc. 

4. Army Regulations issued by the President and 
valid so far as not in conflict with Acts of Congress. 

At this point we desire to call attention to a case 
which is instructive. In United States v. Symonds , 
120 U. S., 46, it is said : 

“The authority of the Secretary [Navy] to 
issue orders, regulations and instructions, with 
the approval of the President, in reference to 
matters connected with the naval establishment, 
is subject to the condition, necessarily implied, 
that they must be consistent with the statutes 
which have been enacted by Congress in refer- 

. ence to the navy. * * * The contrary has 
never been held by this court. * * * In 
neither case, however, was it held that such 
regulations, when in conflict with the Acts of 
Congress, could be upheld. If the service of 
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Symonds wore, in the moaning of the statutes, 

performed ‘at sea/ his right to the compensation 

established bv law for sea service is as absolute 
%> 

as is the right of any other officer to his salary 
as established by law.” ( United States v. 
Bishop, 120 U. S., 51; United States v. Barnette, 
165 IT. S., 179.) 

To the same effect is Glavey v. United States, 182 
IT. S., 595. 

In the opinion of the Attorney General, it is said 
that the power given by the Constitution to the Con¬ 
gress to make rules for the government and regula¬ 
tion of the land and naval forces, does not enable 
it to control the President’s discretion in respect of 
those appointments “which the same supreme law 
requires him to make.” The effect of this conclu¬ 
sion is very seriously weakened when it is considered 
that the conflict is not between the specified power 
of Congress and the appointing power of the Presi¬ 
dent under the Constitution, because in this connec¬ 
tion there is no independent appointing power in the 
President. Such appointing power as he has in this 
respect has been vested in him by the Congress. 
Again, it is apparent that no distinction is made be¬ 
tween the President’s power to appoint Ambassa¬ 
dors and Judges of the Supreme Court and his duty 
to nominate for promotion to officers created by the 
Congress. When Congress passed the act of Octo¬ 
ber 1, 1890, it could have given the power to nomi¬ 
nate for promotion to the head of any department 
or to, a court of law. In Ex parte Siehold, 100 U. 
S., 371, 397, it is said : 

“The Constitution declares that ‘The Con- 



gress may, by law, vest the appointment of such 
interior officers as they think proper, in the 
President alone, in the courts of law, or in the 
heads of departments/ It is, no doubt, usual 
and proper to vest the appointment of inferior 
officers in that department of the government, 
executive or judicial, or in that particular execu¬ 
tive department to which the duties of such of¬ 
ficers appertain. But there is no absolute re¬ 
quirement to this effect in the Constitution; and, 
it there were, it would be difficult in many cases 
to determine to which department an office prop¬ 
erly belonged/’ 

In Fitz John Porter’s Case, 18 Opinions Attorney 
General 18, cited by the Attorney General in his 
opinion, it is said : 

During the administration of President 
Monroe a difference of opinion upon that sub¬ 
ject [power of Congress over military appoint¬ 
ments] was developed between the Executive 
and the Senate upon the occasion of carrying 
into effect the act of March 2, 1821, for reducing 
the military establishment. The President sub¬ 
mitted to the Senate certain nominations (viz.: 
James Gadsden, to be adjutant-general, and 
Nathan Towson, to be colonel of artillery), ac¬ 
companied by a message explaining his views 
of the act and principles adopted" by him in 
executing it. In this message he observed: ‘In 
filling original vacancies in the artillery and in 
the newly-created office of adjutant-general, I 
consider myself at liberty to place in them any 
officer belonging to any part of the whole mili¬ 
tary establishment, whether of the staff or line. 
In filling original vacancies, that is, offices newly 
created, it is my opinion, as a general principle, 
that Congress has no right under the Constitu¬ 
tion to impose any restraint by law on the 
power granted to the President, so as to prevent 
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his making a free selection of proper persons 
for those offices from the whole body of his fel¬ 
low-citizens.’ * * * ‘Having already sug¬ 

gested my impression that in filling offices newly 
created to which, on no principle whatever, any 
one could have a claim of right, Congress could 
not, under the Constitution, restrain the free 
selection of the President from the whole body 
of his fellow-citizens, I shall onlv further re- 
mark, that if that impression is well founded all 
objections to these appointments must cease. If 
the law imposed such restraint it would in that 
case be void.’ 

4 4 The Committee on Military Affairs of the 
Senate, to whom these nominations and the 
message of the President were referred, in their 
report dissented from the above doctrine, re¬ 
marking: ‘The Constitution of the United States 
provides that 4 4 Congress shall have power to 
make rules for the government and regulation 
of the land and naval forces.” Under this ar¬ 
ticle of the Constitution it is competent for Con¬ 
gress to make such rules and regulations for 
the government of the Army and Navy, as they 
may think will promote the service. This power 
has been exercised from the foundation of our 

Government in relation to the Armv and Navv. 

%>' %■ 

Congress has fixed the rules in promotions and 
appointments. Every promotion is a new ap¬ 
pointment, and is submitted to the Senate for 
confirmation. In the several reductions of the 
Armv and Navv Congress has fixed the rules 
of reduction, and no executive heretofore has 
denied this power in Congress, or hesitated to 
execute such rules as were presented.’ 

The committee having recommended that the 
Senate do not advise and consent to the nomina¬ 
tions mentioned, they were rejected by the Sen¬ 
ate. (See Niles, 2 Reg., Vol. 22, pp. 406-423.) 

One of my predecessors, in an opinion dated 
January 9, 1873 (14 Opin., 164), in which the 
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same subject is considered, after reviewing the 
action of both the executive and legislative 
branches of the Government in regard to the 
promotion and appointment of officers in the 
Army, concludes thus: ‘It may therefore be re¬ 
garded as definitely settled by the practice of 
the Government that the regulation and gov¬ 
ernment of the Army include, as being properly 
within their scope, the regulation of the appoint¬ 
ment and promotion of officers therein. And as 
the Constitution expressly confers upon Con¬ 
gress authority to make rules for the govern¬ 
ment and regulation of the Army, it follows that 
that body may, by virtue of this authority, im¬ 
pose such restrictions and limitations upon the 
appointing power as it may deem proper in re¬ 
gard to making promotions or appointments to 
fill any and all vacancies of whatever kind oc¬ 
curring in the Army; provided, of course, that 
the restrictions and limitations be not incon¬ 
sistent or incompatible with the exercise of 
the appointing power by the department of the 
Government to which that power constitution¬ 
ally belongs. 

“Conceding, however, all that is here claimed 
for Congress under the provision of the Con¬ 
stitution, adverted to, it does not follow that 
the right to regulate appointments to offices in 
the Army can be carried to the designation of 
particular individuals, to fill such offices, without 
imposing an unconstitutional restriction upon 
the appointing power. ” 


The learned Attorney-General Brewster concludes 
that Congress by the act could not compel the Presi¬ 
dent to appoint Fitz John Porter, the person desig¬ 
nated therein. We need hardly say that our con¬ 
tention comes within the concession above stated. 
We are not seeking the promotion by special act of 
any particular individual, but are merely asking that 
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settled and established law be followed. As this is 
the only authority cited upon the point by the At¬ 
torney General in his opinion, we feel that our posi¬ 
tion is unattacked by any precedent. 

Our contention in this behalf is very powerfully 
supported by the decision of the Supreme Court ot 
the United States in Crenshaw v. United States, 134 
U. S., 99, 109; 33 L. ed., 825, 829, wherein it is said: 


“As to the fourth proposition of appellant, 
that in enacting the Statute of 1882 Congress 
assumed the power of appointment which be¬ 
longs to the executive, we do not so regard the 
Act. Congress did not thereby undertake to 
name the incumbent of any office. It simply 
changed the name, and modified the scope of the 
duties. This we think it had the power to do. 

“We think, too, that the appellant canie with¬ 
in the terms of the Act of 1882. There is a very 
plain distinction between this case and that of 
a cadet engineer fully explained in United 
States v. Red grave, 116 IT. S., 474 (29: 697). 
The Statute in express terms provides that ‘ the 
academic course of cadet midshipmen shall be 
six years.’ If the Navy Department had as¬ 
sumed to make any regulations bv which the 
final graduation shall take place in less time, 
such regulations would have been void. But 
it did not so assume. It arranged for a two 
years’ course afloat as a part of the academic 
course, and exacted a preliminary examination 
to test the cadet’s qualifications therefor. But 
the cadet afloat was a member of the academy. 
He still was subject to a final examination at 
that institution, and without such examination 
successfully sustained never became a gradu¬ 
ate. He was not so denominated until then, 
either in the Naval "Register or elsewhere; and 
it was not until that final test had been sus- 
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tained that either by the practice of the acad¬ 
emy or by the provision of the Statute he did 
or could receive his certificate of graduation.’’ 

It is said in the opinion ‘ ‘ that a promotion in the 
Army is an appointment to a higher office therein.” 
No authorities are cited in support of this propo¬ 
sition, but numerous authorities may be cited hold¬ 
ing that a promotion is not an appointment. It has 
been held by Attorney-General Brewster, Attorney- 
General MacVeagh and Attorney-General Knox that 
such distinction exists and their views may be sum¬ 
marized in the following extract from the opinion 
of Attorney-General MacVeagh. 17 Opinions, At¬ 
torney-General, 196, 197: 

“As I understand it, a clear and well-defined 
distinction between appointment and promotion 
has existed and been recognized in the IVar De¬ 
partment continuously since the establishment 
of the Army. Appointment is the selection of 
persons, not now in the Army, as officers of it, 
or the designation by selection of an officer al¬ 
ready in the Army to a vacancy which is not 
required by the law or the regulations, to bo 
filled by promotion according to seniority. Pro¬ 
motion is the advancement of officers already in 
the Army, according to seniority, to vacancies 
happening in the different arms of the service, 
and according to rules prescribed by law or by 
the regulations, having the force of law.” 

To the same effect are 14 Opinions, Attorney- 
General, 164; 18 Opinions, Attorney-General, 18; 24 
Opinions, Attorney-General, 74. 

If a promotion is not an appointment, then there 
is no interference with the appointing power under 
anv view that can be entertained; and in this con- 
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nection we may well refer to the cardinal principle 
and salutary rule that an Act of Congress should 
not be held unconstitutional and void, unless the 
reasons for so holding are sound and clear. To hold 
that a promotion is not an appointment removes any 
objection to the constitutionality of the Act of Oc¬ 
tober 1, 1890, and we therefore contend that such 
construction should be had rather than this enact¬ 
ment of the supreme legislative body be declared 
void. There is no middle ground in this discussion. 
If the act is constitutional, it is mandatory and must 
be followed bv all officers of the United States. If 
it can be violated in one instance, it is thereafter 
void and mav be disregarded as the law of the land. 
Bearing this in mind, we must approach with cau¬ 
tion the consideration of this question. We say, 
without fear of contradiction, that the contrary posi¬ 
tion must be established with overwhelming force 
and strength, in order to set aside the power of 
Congress long recognized and supported by the 
highest authority. 

Tn the "Report of the Chief of Staff of the United 
States Army to the Secretary of War (1912), it is 
said (page 18): 

“Up to the grade of colonel, promotion here¬ 
in fthe Army) is entirely by senioritv in each 
branch, and there is no wav under the law bv 
which an officer, no matter what his merit, can 
be advanced a single number, except by mak¬ 
ing him a general officer. * * * 

Selection in promotion has been the subject 
of but little consideration; an insuperable dif¬ 
ficulty^ has been thought to be the impossibility 
of excluding from the selection influences other 
than those for the good of the service, especial- 
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ly political influence. But it is believed that the 
great measure of success which has attended 
ie legislation for placing the civil service of 
the Government upon a basis of merit is an in¬ 
dication that a similar result can be achieved 
with the military service, in which, since oro- 
motions are now made in accordance with the 
rigid law, there is no entrenched system of pat- 
ronage to be dislodged. Conservative oppo¬ 
sition is v most to be looked for in the Armv 
where there is jealous fear of the effects of fa¬ 
voritism, but this would disappear under the 
influence of a proposition of law to place the 
selections where they belong, in the hands of the 
service itself, which surely is worthy of the 
trust, by lodging it with boards of officers so 
chosen as not to be personallv affected bv their 
decisions sworn to act in accordance with the 
best interests of the service. M 

This statement of the Chief of Staff emphasizes 
that the power to change the existing regulation of 
promotions rests in the Congress and that the pres¬ 
ent system is mandatory unless changed by statute. 
Recommendations have been made from time to time 
to change the present method of promotion, but all 
recognized that it must be by act of Congress and 
not by executive construction. It is only necessary 
to mention the great danger attendant upon any de¬ 
nial of the power of Congress in this behalf to de¬ 
stroy absolutely any other contention. Of course, 
if any change shall be made, it will necessarilv be 
prospective in operation, and will not seek to de¬ 
stroy rights vested under existing legislation. 

In this connection it is important to bear in mind 
that at present there is no executive regulation upon 
the subject of promotions, and the opinion of the 
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Attorney-General attacks the Act of October 1, 1890, 
as based upon an entire want of power in Congress 
to legislate upon this subject-matter. Thus, there 
is no question of conflict between executive regula¬ 
tion and the statute, but it is announced that Con¬ 
gress under the Constitution, has no power to pass 
such a law, and this conclusion is reached even 
though the Constitution has granted Congress the 
power to create offices and to vest appointments 
thereto, as they shall think proper; to raise and 
support armies; to make rules for the government 
and regulation of the land and naval forces, and 
to pass all laws which shall be necessary and prop¬ 
er to carry into effect any of the enumerated pow¬ 
ers and other powers vested by the Constitution 

in anv officer of the United States or in any depart- 
%! 

ment thereof. 

Appellant’s Vested Rights Cannot Be Taken from 
Him Without Due Process of Law. 

It has been held that the right inhering in the sen¬ 
ior officer of the lower grade to promotion to the 
next higher grade is a vested right. In this con¬ 
nection we respectfully call attention to the follow¬ 
ing language in 20 Opinions, Attorney-General, 433, 
435, in speaking of the Act of October 1, 1890: 

“The right to promotion inhering in one who 
is a commissioned officer is under existing legis¬ 
lation in the nature of a vested right, subject, 
nevertheless, to being defeated in accordance 
with the provisions of the law. The opinion of 
learned predecessors (17 Opinion, 117, and 18 
id" 398) in statement and citation are instruct¬ 
ive in the premises.’’ 



The opinion concludes: 

Permit me to say in conclusion, that a con¬ 
struction which requires the three officers sped- 
hed hy you to be examined under the provisions 
of the Act of July 28, 1892, will disregard rights 
which ought to be treated as vested rights of 
the officers affected, and will run counter to the 
established determination of the War Depart¬ 
ment, and will reverse a decision which has been 
practically acquiesced in by Congress 11 See 
also 14 Opin., 500, 502. 

It has been held to be sound law that the Presi¬ 
dent should consider the commission signed by his 
predecessor as conclusive evidence of the officer’s 
right to the office. To this effect we respectfullv 
cite 17 Opinions, Attorney-General, 611; Marbury 
v. Madison, 1 Cranch., 137, 157. 

In the bill filed by appellant in the case at bar, it 
is alleged and admitted by the demurrer that appel¬ 
lant had been nominated by President Taft to be a 
Deputy Quartermaster General with the rank of 
Lieutenant-Colonel; that such nomination had been 
reported favorably by the Senate Committee on Mil¬ 
itary Affairs, but that no action was taken by the 
Senate as a body, either in confirmation or rejec¬ 
tion of the nomination. Furthermore, it is likewise 
alleged and admitted that appellant was appointed 
to such office by President Taft during* the recess 
of the Senate and that such appointment expired 
March 3, 1913. Did appellant acquire any rights 
by the action of President Taft! If he did, then 
they could not be taken from him without due proc¬ 
ess of law. It is admitted that appellant has never 
had notice of any charges preferred against him and 
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has never had a hearing. Under the Act of October 
1, 1890, regulating promotions in the Army, it has 
been enacted by Congress that such promotions shall 
he made according to seniority. Recognizing appel¬ 
lant as the senior Major in the Quartermaster Corps 
and as such entitled to his rights under the law. 
President Taft took the action above mentioned. 
Rights existing under statutory enactments are 
vested rights, and as such are subject to the protec¬ 
tion of the courts. (Colder v. Bull, 3 Pallas, 386; 
Marbury v. Madison, supra; Garfield v. United 

States , supra.) 

When President Wilson came into office, March 
4, 1913, appellant was a Lieutenant-Colonel in the 
Quartermaster Corps, and by virtue of the lawful 
possession of such office, acquired legal rights which 
were entitled to respect and which could not be taken 
from him without notice and hearing, as guaranteed 
by the Fifth Amendment to the Constitution of the 
United States. 

In McAllister x. United States, 141 U. S., 1/4, 189; 
35 L. ed., 693, 698, it is said: 

4 4 It has been suggested that the conclusion 
reached in this case is not in harmony with 
some observations of Chief Justice Marshall in 
Marbury v. Madison , 5 U. S.; 1 Crancli., 137, 162 
[2 :60, 68]. It was there said: 

“ ‘Where an officer is removable at the will 
of the executive, the circumstance which com¬ 
pletes his appointment is of no concern: because 
the act is at any time revocable, and the com¬ 
mission may be arrested, if still in the office. But 
when the officer is not removable at the will of 
the executive the appointment is not revocable, 
and cannot be annulled. It has conferred legal 
rights which cannot be resumed.' 



“Again: ‘Mr. Marbury, then, since his com¬ 
mission [as a Justice of the Peace in the District 
of Columbia] was signed by the President, and 
sealed by the Secretary of State, was appointed; 
and as the law creating the office gave the officer 
a right to hold for five years, independent of 
the executive, the appointment was not revoc¬ 
able, but vested in the officer legal rights, which 
are protected by the laws of his country.’ Fur¬ 
ther: It [the office of Justice of the Peace in 
the District of Columbia] has been created by 
special Act of Congress, and has been secured, 
so far as the laws can give security, to the per¬ 
son appointed to fill it, for five years.’ 2 Stat. 
107, chap. 15, § 11. Nothing in those observa¬ 
tions militates, in any degree, against the views 
we have expressed. On the contrary, the Chief 
Justice asserted the authority of Congress to 
fix the term of a Justice of the Peace in the Dis¬ 
trict of Columbia beyond the power of the Pres¬ 
ident to lessen it by his removal, or by with¬ 
holding his commission after his appointment 
has been made, pursuant to an Act of Congress, 
by and with the advice and consent of the Sen¬ 
ate, and after the commission has been signed 
by the President and sealed by the Secretary of 
State. So, in the present case, while Congress 
fixed the term of office of the District Judge for 
Alaska at four years, and until his successor 
qualified, it did so without modifying, and there¬ 
fore in view of the statute then in force, giv¬ 
ing the President power to suspend, in his dis¬ 
cretion, any civil officer (other than Judges of 
the courts of the United States) appointed by 
him, with the advice and consent of the Senate, 
until the end of the next session of that body. 
The decision in the present case is a recognition 
of the complete authority of Congress over terri¬ 
torial officers, in virtue of ‘those general powers 
which that body possesses over the territories 
of the United States,’ as Marbury v. Madison 
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was a recognition of the power of Congress over 
the term of office of a Justice of the Peace for 
the District of Columbia.” 

The rule that an appointment is complete when 
the last act to be done by the appointing power has 
been performed, has been followed and approved 
in many cases, and in this connection we respectfully 
refer to the following: Conger v. Gilmer, 32 Cal., 
79; People v. Perkins, 85 Cal., 513; Morgan v. Vance, 
4 Bush., 323; State ex rel. v. Love, 39 N. J. L., 14; 
People ex rel. v. Fitzsimmons, 68 N. Y., 518; State 
v. Hamilton Co ., 7 Ohio, 145; Lane v. Commonwealth, 
103 Pa. St., 485; Seaman v. Northwestern Mutual 
Life Ins. Co., 86 Fed., 497. 

Demurrer Filed by Appellees Was Not a Proper 
Return to the Rule Entered. 

In return to the rule to show cause entered by 
Mr. Justice Gould at the time of the filing of the bill 
in the court below, appellees filed a joint and several 
demurrer and made no other return to the rule. This 
has been held by this court as improper and that an 
answer or statement of facts showing the grounds 
upon which appellees based their defense to the bill 
should have been filed. 

In the case of West v. Hitchcock, 19 App. D. C., 
333, 346, it is said: 

“But it is proper here to state that we can 
not commend the practice, which has lately 
grown up in the District, of making return to a 
writ of mandamus, or rule to show cause why 
the writ of mandamus should not issue, by a 



demurrer to the petition upon which the writ 
or rule to show cause has been issued. This 
practice, although in accordance with that of 
several of the States of our Union, is not wholly 
consistent with the provisions of the Statute of 
9 Anne, Ch. 20, regulating the proceedings in 
mandamus , the substance of which, it may be 
noticed, has been embodied in the new code for 
this District, Secs. 1273-1282. The act of Anne, 
equally with the new code, contemplates a re¬ 
turn or answer to the writ, not a demurrer to 
the petition; and it contemplates that in this 
return or answer all the facts shall be stated 
upon which the respondent proposes to rely. It 
does not contemplate that he shall keep back 
any of the tacts, by relying first on a demurrer 
to the petition and then falling back upon an 
answer, which would be proper enough in ordi¬ 
nary cases, but not in proceedings in mandamus. 
Logically, the rule to show cause is not an¬ 
swered by demurring to the petition in pursu¬ 
ance of which the rule has been issued. The 
petitioner may plead to or traverse the return; 
and his pleading may take the shape of a de¬ 
murrer; and there may be a replication and de¬ 
murrer to a plea or replication; but a demurrer 
would seem to have no proper place in the pro¬ 
ceedings until the coming in of the return to the 
rule to show cause. 

“The return should be an answer or state¬ 
ment of facts showing the grounds upon which 
the respondent has acted or refused to act. It 
may state the facts in part or in whole by deny¬ 
ing or admitting the allegations of the petition, 
or by qualifying or explaining them; but it 
should in some way state all the facts necessary 
and proper for the determination of the cause. 

"If this course had been pursued in the pres¬ 
ent cause, it would have been unnecessary to 
send the cause back for further proceedings. 
We have now no option but to do so.” 
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We earnestly contend that appellant lias not been 
accorded his rights under the Constitution and laws 
of the United States and that the decree entered by 
the court below should be reversed and the cause 
remanded for further proceedings according to law. 

Respectfully submitted. 

Stephen A. Day, 
Rufus S. Day, 
Attorneys for Appellant 
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Statement of case. 

Assignments of error. 

Argument. 

I. The President alone has the power to nominate and, by 
and with the advice and consent of the Senate, to ap¬ 
point and commission officers of the Army. 

II. A promotion in the Army involving a change of grade is 
an appointment to a new office. 

III. This suit is virtually and in effect a suit against the 

President, and as such cannot be maintained. 

IV. The relief prayed for would, if granted, be nugatory_ 

V. The appellant has no status, right, title, or interest which 

entitles him to the relief prayed for. 

VI. The appellees, neither as executive officers nor as indi¬ 
viduals, can be restrained in the performance of their 

official duties. 

VII. An appointment cannot be made to an office that does 

not exist. 

VIII. The Act of Congress of October 1, 1890, limiting the Presi¬ 
dential power of appointment so as to require him to 
appoint the senior officer of the lower grade, is uncon¬ 
stitutional . 

A. The power of appointment includes the power and right 

of selection for appointment amongst several and can¬ 
not be limited by the designation of a single individual 

B. The power of the President to “nominate and, by and 

with the advice and consent of the Senate,” appoint 
officers of the Army, derived from article II of the 
Constitution, cannot be limited by Congress under its 
constitutional power “to make rules for the govern¬ 
ment and regulation of the land and naval forces,” 
derived from article I of the Constitution, so as to de¬ 
prive the President of his power of selection of officers. 
I. Both powers were by separate and distinct pro¬ 
visions vested in Congress and under the 

Articles of Confederation... 

II. The historical origin of section II, article II, of 
the Constitution conclusively shows that Con¬ 
gress as a whole cannot exercise, directly or 
indirectly, the power of appointment. 
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IN THE 


^ourt of ||t&frkf cf £oImnbia. 

January Term, A. D. 1914. 


No. 2605. 


BEECHER B. RAY, Appellant, 

V8. 

LINDLEY M. GARRISON and HENRY BRECKEN- 

RIDGE, Appellees. 


BRIEF FOR APPELLEES. 


Statement of Case. 

The appellant (plaintiff below), a Major in the army, filed 
his bill in the Supreme Court of the District of Columbia 
against Lindley M. Garrison and Henry Breckenridge, as 
individuals, praying that they be temporarily and perma¬ 
nently enjoined “from taking any action or steps of what¬ 
soever kind in violation of plaintiff’s right to be nominated 
by the President of the United States to the Senate thereof 
le 
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as Deputy Paymaster General, with the rank of Lieutenant 
Colonel, and from taking any action or steps to certify in 
any manner whatsoever, to make known, or indicate to the 
President of the United States, or any other officer thereof, 
that any one other than the plaintiff is entitled to such office 
and nomination thereto. ,, 

A rule was issued against the appellees (defendants below) 
to show cause why a temporary injunction should not issue, 
and the appellees, by way of return, filed a demurrer (Rec., 
p. 6), which the court sustained as a return and discharged 
the rule to show cause (Rec., p. 10). The case then came up 
for final hearing on motion of appellant, on the bill of com¬ 
plaint and demurrer of appellees thereto. There was also 
contained in this motion of appellant a request for a tem- 
l>orary injunction, which the court had previously denied. 
The court entered a decree overruling the motion for tem¬ 
poral*}’ injunction and sustaining the appellees’ demurrer 
and dismissing the bill of complaint (Rec., p. 10). From 
this decree Major Ray appealed (Rec., p. 10). 

The appellant (plaintiff below) averred in his bill that in 
February, 1901, he was commissioned Paymaster in the 
United States Army, with the rank of Captain, and in No¬ 
vember of that year was promoted to the rank of Major in 
the Paymaster’s Corps, in which rank he continued until, 
by recess appointment of the President in August, 1912, he 
was commissioned Deputy Paymaster General, with the rank 
of Lieutenant Colonel, jvhich appointment was made to fill 
a vacancy then existing in that grade; that on the convening 
of Congress in December, 1912, the President nominated 
him to the Senate as Deputy Paymaster General, with the 
rank of Lieutenant Colonel, but that no action was taken by 
the Senate as a whole on such nomination, although the 
Committee on Military Affairs had reported favorably 
thereon; that since March 5, 1913, he had received the pay 
of Major in the Quartermaster’s Corps of the Army, and no 
action has been taken by the executive branch of the Gov- 



eminent to promote him to the rank of Lieutenant Colonel, 
to which he is entitled; that in May, 1913, he requested the 
defendant Garrison to take the steps required by law to re¬ 
turn to the Senate for action by that body appellant’s nomi¬ 
nation as Deputy Quartermaster General, with the rank of 
Lieutenant Colonel, and the defendant Garrison refused to 

do so, as does likewise the defendant Breckenridge (Rec 
pp. 1-3). 


That on .Tune 23, 1913, the Attorney General rendered an 
opinion to the effect that the act of October 1, 1890 (26 Stat., 
662), in so far as it interferes with the appointing power of 
the President, granted by section 2, article 2, of the Consti¬ 
tution, is unconstitutional, and that Congress had no power 
under the Constitution to fix and regulate promotions in the 
army, and this act did not make it obligatory upon the Presi¬ 
dent to promote the senior officer in the grade of Major when 
the vacancy exists in the grade of Lieutenant Colonel in the 
Quartermaster’s Corps, if, in the opinion of the President, 

® record of the officer has been such as to indicate that he 
is disqualified for promotion (Rec., p. 3). 

That he is in every respect qualified, willing, and capable 
of performing the duties of the office of Deputy Quarter¬ 
master General in the Army, with the rank of Lieutenant 
Colonel, and that there is no valid objection or cause for 
complaint as to any of his acts since he entered the service, 
which he is ready to prove, and there is no sufficient reason 
on which to found any claim of disqualification according to 
law against him; that he has never been tried by court- 
martial nor subject to removal from the Army for anv cause, 
but is in all respects duly qualified as acting senior Major in 
the Quartermaster’s Corps of the Army, and as such is law 
fully qualified for promotion as Deputy Quartermaster Gen- 
eral, with the rank of Lieutenant Colonel (Rec., p. 3). 

ct ; , then p , roceeds in an argumentative manner to 

state that the act of October 1, 1890, was passed by Congress 

y virtue of the powers conferred on it by the Constitution 

in urtherance of the policy maintained since the organ- 
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ization of the Army; that promotion should he made accord¬ 
ing to seniority, and that promotions have been recognized 
as distinct from appointments (Rec., pp. 3-4). 

The bill further avers that by the action of President Taft 
and the laws relating to promotion he acquired vested rights 
and is now entitled to have his nomination returned to the 
Senate for its action thereon, and such vested rights cannot 
he taken from him without due process of law; that the de¬ 
fendants Garrison and Breckenridge “intend to and will 
certify and make known to the President of the United States 
that some one other than plaintiff should be nominated by 
said President to the Senate of the United States as entitled 
to the vacancy existing in the Quartermaster’s Corps, in the 
rank of Lieutenant Colonel, to which office plaintiff is by 
law justly entitled and has the sole and exclusive right 
thereto; and should such nomination be acted upon favor- 
ablv hv the Senate of the United States there w’ould no 

•J %j # 

longer exist a vacancy in the grade of Lieutenant Colonel in 
the Quartermaster’s Corps, and plaintiff would be deprived 
of his vested rights under the laws of the United States to 
be nominated, confirmed, and commissioned as such officer,” 
to the irreparable injury of plaintiff (Rec., p. 4). 

Further averment is made that under the Constitution 
and laws of the United States it w r as the duty of the President, 
on March 5, 1913, to appoint him as Deputy Quartermaster 
General, with the rank of Lieutenant Colonel, by recess ap¬ 
pointment, and commission him thereupon, and upon the 
convening of Congress to send his nomination to such office, 
the Senate, for its action thereon in accordance with the law 
(Rec., p. 5). 

The prayers of the bill are that temporary and permanent 
injunction be issued against the defendants Garrison and 
Breckenridge, their agents and subordinates, “from taking 
any action or steps of whatsoever kind in violation of plain¬ 
tiff’s right to be nominated by the President of the United 
States to the Senate thereof as Deputy Paymaster General, 
with the rank of Lieutenant Colonel, and from taking any 



action or steps to certify in any manner whatsoever, to make 
known, or indicate to the President of the United States, or 
any other officer thereof, that any one other than plaintiff is 
entitled to such office and nomination thereto” (Rec., p. 5). 

The appellees (defendants below) jointly and severally 
demurred to the bill upon the grounds: (1) That the suit 
was virtually a suit against the President; (2) that the suit 
seeks to deny the right of the President to obtain information 
from the official records of the War Department and pro¬ 
hibit the President from consulting with an officer of his 
Cabinet and receiving from such officer and his assistant in¬ 
formation and advice in matters pertaining to his official 
duty; (3) that the suit pretends to be a suit against the 
Secretary and Assistant Secretary of War in matters per¬ 
taining to their official duties, and they are named as de¬ 
fendants only in their individual capacities; (4) that it at¬ 
tempts to restrain executive officers of the Government in 
the performance of official duties involving exercise of judg¬ 
ment and discretion; (5) that the plaintiff has no status, 
right, title, or interest entitling him to relief; (6) that the 
relief prayed.for would be nugatory; (7) that the act of 
October 1, 1890 (26 Stat., 562), in so far as it attempts to 
deprive the President of his constitutional right to appoint 
officers of the Army, is unconstitutional; (8) that there are 
no facts averred showing defendants have violated or were 
about to violate a statutory duty; (9) that there exists no 
office in the Army of Deputy Paymaster General with the 
rank of Lieutenant Colonel, referred to in the prayer for 
relief (Rec., pp. 6-7). 

Assignments of Error. 

Although appellant has made five assignments of error, the 
only point in the case is whether the appellees’ demurrer was 
properly sustained because of any one of the reasons assigned 
therein; if so, the other assignments of error need not be 
considered (Rec., p. 11). 


ARGUMENT. 


The appellant in his bill avers that in February, 1901, 
he was appointed by the President and confirmed by the 
Senate and duly commissioned as a Captain in the Army, 
and in November, 1901, promoted according to law to the 
rank of Major in the Paymaster’s Corps, and that he is in 
all respects duly qualified and an acting senior Major in the 
Quartermaster’s Corps of the Army and entitled to promo¬ 
tion to the vacancy existing in the office of Deputy Quarter¬ 
master General, with the rank of Lieutenant Colonel. He 
complains because no action has been taken since March 5, 
1913, by the executive department of the Government to 
promote him to the rank of Lieutenant Colonel, to which he 
claims to be entitled, and avers that it is the duty of the 
President to nominate him to the office of Deputy Quarter¬ 
master General, with the rank of Lieutenant Colonel, for 
action by the Senate in accordance with the Constitution and 
laws passed in pursuance thereof. The very basis of the 
plaintiff’s claim is the power and authority of -the President 
to nominate and, by and with the advice and consent of the 
Senate, to appoint an officer to fill the vacancy occurring in 
the rank of Lieutenant Colonel of the Quartermaster’s De¬ 
partment. The bill recognizes this power of the President 
and that such power does not rest in any one else. The effect 
of the bill is to require the President to nominate appellant 
to the Senate, and it seeks so to do indirectly by praying an 
injunction against the Secretary and Assistant Secretary of 
War to prevent their suggesting any other name than the 
name of appellant to the President. 
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I. 

The President Alone Has the Power to Nominate and by 
and with the Advice and Consent of the Senate to Appoint 
and Commission Officers of the Army. 

• 

For a proper discussion of the various points involved in 
this case it is essential clearly to understand that no promo¬ 
tion or appointment to the office of Lieutenant Colonel in 
the Quartermaster s Corps of the Army can be made (except 
temporary appointments during the recess of Congress, with 
which we are not now concerned) other than by nomination 
by the President himself, the confirmation by the Senate, and 
thereafter by the appointment and commissioning of the 
officer by the President. 

The Constitution of the United States, article 2, section 2, 
prescribing how officers of the United States shall be ap^ 
pointed, provides: 

“The President shall nominate, and, by and with 
the advice and consent of the Senate, shall appoint 
ambassadors, other public Ministers and Consuls, 
Judges of the Supreme Court, and all other Officers 
of the United States, whose appointments are not 
herein otherwise provided for, and which shall be 
established by law: but the Congress may by law vest 
the appointment of such inferior Officers, as they 
think proper, in the President alone, in the Courts 
of Law, or in the Heads of Departments.” 

The Constitution for the purpose of appointment very 
clearly divides all its officers into two classes, according to 
the source from which the power of appointment is derived. 
The primary class requires a nomination by the President 
and a confirmation by the Senate (United States vs. Ger¬ 
maine, 99 U. S., 508). We are concerned only with the 
foregoing provision: “all other officers of the United States, 


whose appointments are not herein otherwise provided for, 
and which shall be established by law. 

Attorney General McReynolds, in his opinion dated June 
23, 1913, 30 Op. A. G., 177, states the question as follows: 

“This provision of the Constitution divides inferior 
officers into two classes according to the source from 
which the power of appointment is derived. \\ hen Con¬ 
gress creates an office, but does not vest the pow er of ap¬ 
pointment thereto in any of the persons specified, then 
the Constitution operates proprio vigore and imme¬ 
diately casts upon the President, by and with the 
advice and consent ol the Senate, the duty of appoint¬ 
ing thereto. W here, on the other hand, Congress 
itself designates the person or persons who are to 
appoint to a given office created by it, there the pow T ei 
and the duty of appointment comes immediately from 
Congress, and only mediately from the Constitution. 

“Congress, by the act of February 2, 1901, sec. lo 
(31 Stat., 751), provided for the office of Lieutenant 
Colonel in the Quartermaster Corps, hut stud nothing 
as to the power of appointment thereto. 1 he provis¬ 
ions of the Constitution, therefore, operate directly 
upon this office, and, without the intervention ol 
Congress, obliges the President to nominate, and by 
and with the advice and consent of the Senate, to 
appoint thereto.” 

When Congress creates an office, but does not vest the 
power of appointment thereto in a specified person, then the 
Constitution operates proprio vigore immediately and casts 
upon the President, by and with the advice and consent of 
the Senate, the duty of appointing thereto. Where, on the 
other hand, Congress itself designates the person or persons 
who are to appoint to a given office created by it, and the 
power and duty of appointment comes immediately from 
Congress and only mediately from the Constitution. It is 
the former and not the latter condition of affairs that governs 

Section 16 of the act of February' 2, 1901 (31 Stat., 751), 
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above referred to by Attorney General McReynolds, provides 
a s follows: 

That the Quartermaster’s Department shall con¬ 
sist of one Quartermaster General with the rank of 
brigadier general, six assistant quartermasters general 
with the rank of colonel, nine deputy quartermasters 
general with the rank of lieutenant colonel, twenty 
quarteimasters with the rank of major, sixty quarter¬ 
masters with the rank of captain, mounted; he mili¬ 
tary storekeeper now provided for by law, and one 
hundred and fifty post quartermaster sergeants: Pro¬ 
vided, That all vacancies in the grade of colonel 
lieutenant colonel and major created or caused by 
this section shall be filled by promotion according to 
seniority, as now prescribed by law.” 

^ As Congress in this act, creating the office of Lieutenant 
Colonel in the Quartermaster’s Department, did not vest the 
power of appointment “in the President alone, in the Courts 
of Law, or in the Heads of Departments,” the power of the 
President to nominate and, by and with the advice and con¬ 
sent of the Senate, to appoint to the office of Lieutenant 
Colonel so created, immediately attached (by the act of 1901 
creating the office) to that office, and a permanent appoint¬ 
ment thereto cannot be made otherwise. 

Counsel for appellant contend, on pages 34 and 35 of his 
brief, that as this act provides that promotions are to be made 
“according to seniority,” the power of appointment to a 
Lieutenant Colonel is thus controlled by Congress. We are 
dealing now only with the question in whom the power of 
appointment is vested, not with the question as to who shall 
be the appointee. There is not a word in the act that can be 
construed to mean that an appointment to, or promotion in, 
the Quartermaster’s Department can be made otherwise than 
by the President, by and with the advice and consent of the 
Senate. 

In Marbury vs. Madison, 1 Cranch, 137-155, Chief Justice 
Marshall, after quoting article 2, sections 2 and 3, of the 

2e 
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Constitution, said that this clause contemplated three distinct 
operations, viz: 

“1st, the nomination: this is the sole act of the 
President, and is completely voluntary. 2d, the ap¬ 
pointment: this is also the act of the President, and 
is also a voluntary act thereof and can only be per¬ 
formed by and with the advice and consent of the 
Senate. 3d the commission:” 

In the case of Captain Badeau, 19 Op. A. G., 609, At¬ 
torney General Miller, in speaking of the appointment of 
Army officers, said: 

“Such officers are and always have been appointed 
by the President, by and with the advice and consent 

of the Senate. * * * . 

“The Constitution contemplates that an appoint¬ 
ment shall be made upon the separate consideration 
first by the President and afterward by the Senate 
of each individual case by name, and upon its own 
merits; this constitutional requirement is in no way 
met by a law which would induct men into office by 
classes To hold otherwise would enable a two-thirds 
majority of each House of Congress, acting together, 
to legislate any number of men by narne or by class 
into office without the consent of the President at all. 
Of course such legislation would be absolutely void. 

To the same effect are: 

Mimmack vs. United States, 97 U. S., 426. 

United Stakes vs. Corson, 114 U. S., 619. 

Dubarry case, 4 Op. A. G., 603. 

There can be no doubt that the power of appointment is 
one involving the judgment and discretion of the appointing 

power. 

In the case of Marbury vs. Madison, 1 Cranch, 137-156, 
159-161, Chief Justice Marshall said: 

“The appointment being the sole act of the Presi¬ 
dent, must be completely evidenced, when it is shown 




that he has done everything to be performed by him. 

♦ * * The ] a gt ac |, ^ done by the President is 
the signature of the commission: he has then acted 
on the advice and consent of the Senate to his own 
nomination. The time for deliberation has passed: 
he has decided. His judgment, on the advice and 
consent of the Senate, concurring with his nomina¬ 
tion, has been made, and the officer is appointed. 

* * * The appointment is the sole act of the Presi¬ 
dent. * * * When a commission has been signed 
by the President, the appointment is made. * * * 
The discretion of the Executive is to be exercised until 
the appointment has been made 

Appointment is an executive act, involving the judgment 
and discretion of the person or body in whom it is vested: 
Fitz John Porter case, 18 Op. A. G., 18. 

Attorney General Ackerman's Opinion, 13 Op. A. G., 
516. 

People ex tel. Balcom vs. Mosher, 163 N. Y., 32. 
People ex rel. Kressef vs. Fitzsimmons, 68 N. Y., 514. 
People ex rel. Killeen vs. Angle, 1Q9 N. Y., 564. 

In Keim vs. United States, 177 IT. S., 290, it is said: 

“The appointment to an official position in the 
Government, * * * is not a mere ministerial act, 
but one involving the exercise of judgment. The ap¬ 
pointing power must determine the fitness of the ap¬ 
plicant; whether or not he is the proper one to dis¬ 
charge the duties of the position. Therefore it is one 
of those acts over which the courts have no general 
supervising power." 

It appears from the foregoing authorities beyond question 
that an appointment in the Army cannot be made except by 
the nomination of the President, confirmation by the Senate, 
subsequent appointment by the President, and commission 
issuing by the President. It is the President himself that 
must perform the duties vested in him by the Constitution, 
and neither Congress nor any one else can perform these 



duties for him. In the performance of the power of nomi¬ 
nation and appointment vested in the President he must 
be permitted to exercise his discretion. These duties involve 
the exercise of a discretion and judgment in the appointing 
power which we shall later show cannot, in the case of Army 
officers, be entirely controlled by Congress, nor is there any 
difference in promotion and original appointment in the 
Army, as we shall now see. 

n. 

A Promotion in the Army Involving a Change of Grade is 
an Appointment to a New Office. 

It was suggested below that promotion in the Army differs 
from original appointment and is analogous to mere change 
of rank, it being argued that on account of the rule of 
seniority when a vacancy occurs appointment follows, as a 
rule, after a favorable examination has been passed. 

The word “promotion” may be readily misunderstood 
unless we inquire into the sense in which it is used. The 
sense in which we are now considering it is the change of 
grade from the office of Major to the office of Lieutenant 
Colonel in the Army. This requires, as we have seen, nomi¬ 
nation by the President, confirmation by the Senate, ap¬ 
pointment and a new commission issued by the President to 
invest the officer with the higher grade. This is, strictly 
speaking, an “appointment” to the higher grade. We are 
not concerned with what other changes might be termed 
promotions, as when a vacancy exists in the grade of Majors 
and a junior Major is advanced one number in the list of 
Majors, which does not require a new appointment or a new 
commission or the action of the Executive with the concur¬ 
rence of the Senate. Nor are we concerned with the ques¬ 
tion of relative rank as distinct from “grade” and “office.” 
The distinction between the constitutional prerogative of 
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the President to appoint to “grade” or “office,” and the 
right of Congress to increase “rank” and pay without en¬ 
croaching upon this executive power, is clearly drawn in the 
case of Wood vs. United States , 15 Ct. Cl., 151, affirmed by 
the Supreme Court in 107 U. S., 414. The Court of Claims 
in the opinion in this case uses the following language: 

“Rank is often used to express something different 
from office. It then becomes a designation or title 
of honor, dignity, or distinction conferred upon an 
officer in order to fix his relative position with refer¬ 
ence to other officers in matters of privilege, prece¬ 
dence, and sometimes of command, or by which to 
determine his pay and emoluments. * '* * Con¬ 
gress cannot appoint him to a new and different office, 
because the Constitution vests the appointing power 
in the President with the advice of the Senate 
* * * but Congress may transfer him to the re¬ 
tired list, and may change his rank and pay at any 
time, without coming in conflict with that provision 
of the Constitution. 

“Congress has frequently exercised the power of 
changing the mere rank of officers without invoking 
the constitutional power of the Executive to appoint 
the incumbents to new offices.” 

The Supreme Court in adopting the opinion of the Court 
of Claims did not refer to this particular language above 
quoted, but the opinion assumes that a change of office, 
whether by promotion or otherwise, would, unlike a mere 
change of rank, involve the exercise of the appointing power. 

In Captain Haines’- case, 29 Op. A. G., 254, 256, it was 
said: 

Promotion in the Army is, in the last analysis, 
merely an appointment to a higher office therein; 
and this fact is illustrated and confirmed by the long- 
established practice of submitting nominations for 
promotion in the Army to the Senate for confirmation 
and of thereafter issuing a commission for the higher 
office. Promotion, therefore, having regard to its real 
nature, is as much or as little within the President’s 
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constitutional power of appointment as an original 
appointment, and is subject, in so far as that matter 
is concerned, to the same considerations.” 

In the case of United States ex rel. Edwards vs. Root, 22 
App. D. C., 419, 432, this court said: 

“Promotion is in a certain sense a new appoint¬ 
ment, and to the position of Captain can only be ef¬ 
fected by the nomination of the President by and 
with the consent of the Senate.” 

In the case of Fitz-John Porter, 18 Op. A. G., 18, 25, it 
is said: 

“Every promotion is a new appointment and sub¬ 
mitted to the Senate for confirmation.” 


In 17 Op. A. G., 196, it is said: 

“Advancement to a higher office confers new au¬ 
thority necessarily, hence every promotion is an ap¬ 
pointment.” 


Attorney General McReynolds, in 30 Op. A. G., 177, said: 

“Promotion in the Army is an appointment to a 
higher office therein. The custom so far as I am 
aware has always been to nominate the promoted 
officer to the Senate and subsequently appoint and 
commission him anew. (Senate Report, Am. bt 
Pap., Military Affairs, vol. 2, page 407' 5 General 
Wood’s case, 15 Ct. Cls., 151; 107 U. S., 414.) 


It is vain for the appellant in this case to argue that the 
promotion which he seeks to the grade of Lieutenant Colonel 
is not an appointment, because by the allegations of his bill 
he avers that the President will nominate some officer other 
than himself to the Senate, who, if confirmed and appointed, 
will fill the vacancy now existing in the grade of Lieutenant 
Colonel and debar appellant of his alleged rights. The 
prayer of his bill is, in effect, that an injunction issue re¬ 
straining the nomination and appointment of some other 



officer. He thus admits that he can attain the grade of Lieu¬ 
tenant Colonel only in the manner provided by article 2, sec- 
tion 2, of the Constitution. 

^Opinions of the Attorneys General are referred to on pages 
45 and 46 of appellant’s brief in support of the contention 
that promotion in the Army is different from appointment. 
But a review of the opinions and cases cited and others 
leads to the conclusion that, in suggesting that promotion in 
the Army differs from appointment, some statute was under 
consideration, the context of which clearly indicates that 
original appointment or entry to the Army was meant, and 
not promotion from one grade to another after one had be¬ 
come an officer in the Army, viz., statutes fixing relative rank 
or retirement or allowing longevity pay, as will be now 
shown. 

In 17 Op. A. G., 34, Attorney General Devens said “pro¬ 
motion is a mode of appointment and it is not the less an ap- 
pointment because the person promoted has previously held 
another appointment in the sendee. When a Second Lieu¬ 
tenant is promoted to the rank of First Lieutenant he is ap¬ 
pointed to such rank by and with the advice and consent of 
the Senate. lie held that the word “appointment ’ as used, 
section 1219, R, S. U. S., fixing the relative rank of officers^ 
applied only to the last promotion, and not the original ap¬ 
pointment in the service. 

In 17 Op. A. G., 196, Attorney General MacVeagh dis¬ 
agreed with Attorney General Devens, and was of the opinion 
that the word “appointment,” as used in section 1219, R. S. 
U. S., comprehends only the appointment of an officer on 
his original entry in the regular sendee, and does not include 
his appointment on promotion thereafter made. This latter 
opinion was followed by the Attorney General in 24 Op. 
A. G., 74, construing the same section. But what was said by 
Attorney General MacVeagh was said in reference to section 
1219, R. S. U. S., fixing the relative rank between officers 
of the same grade, which provides: 
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“In fixing the relative rank between officers of the 
same grade the date of appointment and commission 
and the time each may have actually served as a com¬ 
missioned officer of the United States, whether con¬ 
tinuously or at different periods, shall be taken into 
account, and in computing such time no distinction 
shall be made between the service as a commissioned 
officer in the Regular Army and service since the nine¬ 
teenth day of April, 1861, in the volunteer forces 
whether under appointment or commission from the 
President or from the Governor of a State.” 

The statute (section 1219, R. S.), itself indicates that the 
purpose of the act is to fix the relative rank by reference to 
the original appointment, and the context of the act in¬ 
dicates that the original appointment in the Army, not ap¬ 
pointment to the grade held by the officer whose relative rank 
Congress by the act fixed, was meant. 

The decision of Attorney General MaeVeagh, construing 
Revised Statute 1219, although correct in the construction 
of that statute, can only be regarded as an interpretation 
of the word appointment as used in that statute. It cannot 
in anywise support the appellant s contention in this case, \iz., 
that the President's power of appointment of officers of the 
United States does not include promotion of such officers, 
because it is manifest from the authorities heretofore cited 
that an officer in the Army can only be promoted by nomina¬ 
tion by the President, confirmation by the Senate, and ap¬ 
pointment and commission made and executed by the Presi¬ 
dent. The officer to be promoted is not promoted until each 
one of these steps requiring judgment and discretion is 

taken. 

The opinion of Attorney General Knox, 24 Op. A. G., 
74, was merely addressed to the relative rank of officers, and 
he approves the reasoning of his predecessors in the two last- 
mentioned cases, and holds that section 1219 of the Revised 
Statutes is intended to fix the relative rank of various officers 
of the different departments of the Army. 
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The Ainsworth case, 22 Op. A. G., 480, involves merely a 
change of relative rank, as shown by the case of Wood vs. 
United States, supra, cited in this opinion of the Attorney 
General in extenso, and is, therefore, not applicable. The 
case of Howell vs. United States, 25 Ct. Cl., 288, was an 
action to recover longevity pay, and the construction of sec¬ 
tion 1502 oi the Revised Statutes, providing that if an officer, 
subject to examination for promotion, shall be absent on 
duty and so cannot be examined in the time required by law, 
and shall subsequently be examined and found qualified, the 
increased rate of pay to which his promotion would entitle 
him shall commence from the date when he would have been 
entitled to be examined. Therefore there is in this case 
nothing that distinguishes a promotion from an appoint¬ 
ment. 

In 14 Op. A. G., 164, there is no distinction made between 
promotion and appointment. 

From the foregoing review of the authorities it is manifest 
that the word “appoint” as used in article 2, section 2, of the 
Constitution includes the word “promotion” when applied 
to the change of grade of an Army officer. The long-estab¬ 
lished practice of submitting presidential nominations for 
promotion in the Army to the Senate for confirmation and 
thereafter appointing the officer to the higher grade, and 
issuing a commission to him in the higher grade, cannot 
be disregarded in interpreting these terms. No case has been 
cited, and we have been unable to find any, where an Army 
officer has been permanently promoted to a higher grade 
without the requirement of article 2, section 2, of the Con¬ 
stitution being first complied with. 
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III. 

This Suit is in Effect a Suit Against the President and as 

Such Cannot be Maintained. 

The very foundation of the appellant’s bill is the right 
and power of the President to nominate an officer to the 
Senate to fill the vacancy in the rank of Lieutenant Colonel. 
His complaint is that the President may nominate some 
officer other than himself, and in so doing violate the act of 
Congress requiring appointments to be made according to 
seniority. 

The prayer of the bill is to enjoin the defendants— 

“From taking any action or steps of whatsoever 
kind, in violation of plaintiff’s right to be nominated 
by the President of the United States to the Senate 
thereof as Deputy Paymaster General with the rank 
of Lieutenant Colonel, and from taking any action 
or steps to certify, in any manner whatsoever, make 
known or indicate to the President of the United 
States or any other officer thereof that any one other 
than the plaintiff is entitled to such office and nomina¬ 
tion thereto.” 

But neither the Constitution nor Congress has imposed any 
duty in regard to nominations and appointments of such 
officers either upon the Secretary of War or the Assistant 
Secretary of War. 

The scope and effect of the relief prayed for is to prevent 
the President nominating any other officer than appellant 
to the vacancy of Lieutenant Colonel. Even if such act 
would be unlawful (which we do not admit), it is the execu¬ 
tive act of the President alone, with the concurrence of the 
Senate, which could prevent the appellant being nominated 
to the * office to which he conceives himself entitled. The 
effect of an injunction, if granted, would be to attempt to 
enjoin the President from nominating to the Senate any 


other officer than the appellant. Whatever power or duty 
there is in regard to such nominations is by law vested in 
the President alone, not in his Secretaries. If an injunction 
was granted as prayed, it would operate directly on the 
President and be an attempted restraint upon his executive 
act. There is no such power in the courts. 

In the case of Mississippi vs. Johnson , 4 Wall., 475, 499, 
500, it was held that the President of the United States can¬ 
not be restrained by an injunction nor will a bill for such a 
purpose be allowed to be"filed. In speaking of the executive 
and political duties of the President the court said: 

“An attempt on the part of the judicial department 
of the Government to enforce the performance of 
such duties by the President might be justly char¬ 
acterized, in the language of Chief Justice Marshall, 
as ‘an absurd and excessive extravagance.’ ” 

The court further said: 

% 

“The Congress is the legislative department of the 
Government; the President is the executive depart¬ 
ment. Neither can be restrained in its action by the 
judicial department; though the acts of both, when 
performed, are, in proper cases, subject to its cog¬ 
nizance. 

“The impropriety of such interference will be 
clearly seen upon consideration of its possible con¬ 
sequences. 

“Suppose the bill filed and the injunction prayed 
for allowed. If the President refuse obedience, it is 
needless to observe that the court is without power to 
enforce its process. If, on the other hand, the Presi¬ 
dent complies with the order of the court and refuses 
to execute the acts of Congress, is it not clear that a 
collision may occur between the executive and legis¬ 
lative departments of the Government? May not the 
House of Representatives impeach the President for 
such refusal? And in that case could this court in¬ 
terfere, in behalf of the President, thus endangered 
by compliance with its mandate, and restrain by in¬ 
junction the Senate of the United States from sitting 


as a court of impeachment? Would the strange 
spectacle be offered to the public world of an attempt 
by this court to arrest proceedings in that court? 

" “These questions answer themselves. 

«* * * we are f u lly satisfied that this court 

has no jurisdiction of a bill to enjoin the President 
in the performance of his official duties; and that no 

such bill ought to be received by us. # 

«* * \ bin praying an injunction against the 

execution of an act of Congress by the incumbent of 
the presidential office cannot be received, whether it 
describes him as President or as a citizen of a State.’ 

In the case of Hohendorf vs. Hay, 20 App. D. C., 576, it 
was held that the judiciary has no power by mandamus or 
otherwise to compel the Secretary of State or the President, 
through the Secretary of State, to present and urge a claim 
against the German Emperor. This court said. 

“The court did not err in dismissing the petition. 
Conceding the contention, for the sake of argument, 
and without pausing to discuss whether it so distinctly 
appears in the petition, that there has been a flagrant 
abuse of the rights of petitioner as a citizen of the 
United States, by the officials of a foreign nation, yet 
the injury is not one of judicial cognizance in the 
United States. The duty of righting the wrong that 
may be done to our citizens in foreign lands is a 
political one, and appertains to the executive and leg¬ 
islative departments of the Government. The ju¬ 
diciary is charged with no duty and invested with no 
power in the premises. 

“Even if the legislative department have the power, 
it has not, so far, undertaken to impose upon the 
Secretary of State the duty of presenting and urging 
all claims for redress in such cases that American 
citizens mav submit to him for action. 

“When such duty shall have been imposed by 
statute, it will be time enough to consider the power 
to impose it, and, if ascertained to exist, then to fur¬ 
ther consider whether the performance of the duty 
in a given case is one that necessarily involves the 
exercise of discretion. Whatever duty may be owed 
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to a citizen in such cases is, as before stated, a polit¬ 
ical one, because it involves the relations of the United 
States with foreign nations j and the performance of 
that duty in its incipient stage necessitates negotiation 
which is exclusively the function of the executive de¬ 
partment. 1 he powers of that department are vested 
in the President, and he it is that conducts all inter¬ 
course with foreign governments notwithstanding he 
may habitually act through the agency of a Secretary 
of State, appointed for the purpose. The latter is 
the confidential, political agent of the President for 
the execution of his will in matters committed to his 
discretion by the Constitution. To coerce the action 
of the Secretary, therefore, is to attempt the coercion 
of the President (italics ours) ; and, as was said in 
Marbury vs. Madison (1 Cr., 137, 166): ‘Nothing can 
be more perfectly clear than that their acts are only 
politically examinable.’ See also Brown vs. Root, 18 
App. D. C., 239, 242.” 

Congress has not yet undertaken to impose upon the Sec¬ 
retary of War any duty relative to appointments and pro¬ 
motions of Army officers. Whatever duty there is, the per¬ 
formance of such duty is vested in the President; “to coerce 
the action of the Secretary, therefore, is to attempt the coer¬ 
cion of the President,” which cannof be done. 

In the case of United States ex Rel. Bronm vs. Root, 18 
App. D. C., 239, it w^as held that a mandamus would not lie 
against the Secretary of War to compel him to cause one 
dismissed from the Army in time of war to be mustered out 
and honorably discharged, notwithstanding the alleged il¬ 
legal dismissal. This court held that the question of the 
propriety of his dismissal was a question for the President to 
determine in accordance with his duty, and the Secretary 
of War, no matter what powers he may in fact exercise in 
such matters, is a representative and agent of the President, 
wffiose will is executed. 

In the case of United States ex Rel. Edwards vs. Root, 22 
App. D. C.,'this court denied a mandamus against the Sec- 



retary of War to compel him to restore to the petitioner what 
he claimed to be his lawful rank in the Army and to make 
corrections in the records of the War Department and Official 
Army Register relating to petitioner’s rank. The court said: 

“Promotion is, in a certain sense, a new appoint¬ 
ment and to the position of Captain can only be 
effected bv a nomination by the President, with the 
advice and consent of the Senate. The mere entry 
in the Official Army Register of the name and rank 
of appellant would not entitle him to, or to control, 
such promotion. That must rest primarily in the 
judgment and discretion of the President. 

In the case of Minnesota vs. Hitchcock, 185 U. S., 373, 
and Oregon vs. Hitchcock, 202 U. S„ 60, it was held that the 
question whether a suit is, or is not, a suit against the l nited 
States is to be determined not by the naming of a party as 
defendant, but by the result of the judgment or decree which 
may be entered. Also that the question whether the United 
States is a party to a controversy is determined not by ascer¬ 
taining who is the nominal party on the record, but who is 
affected bv the judgment or decree which can be entered. 

What is the effect of the decree sought for in this case. 
Is it not palpably and unmistakably to enjoin the President 
of the United States from nominating any other person 
than Major Ray? Have the defendants in this case as 
individuals, or as Secretary and Assistant Secretary of War, 
respectively, any power to nominate an officer for the office 

Colonel? M.nite.ly not. Sueh po.or » 
vested by the Constitution in the President and in him alone. 
In the case of United States ex Rel. Moser vs. Meyer, 38 
\m> D C., 13, this court affirmed a judgment refusing a 
mandamus against the Secretary of the Navy to P'ace re- 
lator’s name upon the retired list as a Rear Admiral. The 

court said: 

“Whatever, if any, duty the Secretary of the Navy 
has about the matter of placing names upon the re- 



23 


tired list, it is not that he himself shall settle the 
question of grade or retirement, but after a deter¬ 
mination of those questions by the President, with 
whom they lie, to give effect to his directions. 

* * He asks that the Secretary of the Navy be 

required, through the writ of mandamus, to place his 
name upon the retired list with the rank of Rear 
Admiral, which the President has declined to accord 
him. For this there is neither duty, authority, nor 
power in the Secretary of the Navy ; therefore no room 
for a mandamus to go.” 

It requires no further argument to show that this suit is 
virtually and in effect a suit directly against the President, 
and as such cannot be maintained, as the effect of the decree, 
if granted, would be to enjoin the President from nominating 
to the Senate any other officer than the appellant. Such a 
decree the court cannot enforce, as it neither can compel, nor 
cause the President to desist from doing any act. 

We respectfully submit that this suit is palpably a suit 
against the President, and therefore cannot be maintained. 
The lower court very properly refused to grant the injunction 
prayed for, as the circumstances revealed by the record are 
such that an injunction, if granted, could not be enforced 
by the court. This suit being an attempt to coerce the duties 
of the President, it may be characterized in the language of 
Chief Justice Marshall as “an absurd and excessive extravar 
gance.” 

An attempt to coerce the act of the Secretary of War in 
making his recommendation to the President, or giving the 
President information concerning the records of officers other 
than the appellant, is an attempt to coerce the President; and, 
as said by Chief Justice Marshall, nothing can be more per¬ 
fectly clear than that the acts of the President are only 
politically examinable, and not subject to the courts. 

The Secretary of War is only the agent of the President 
for the execution of his will. Whatever the Secretary may 
do in matters committed to the discretion of the President are 
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done as his agent, and the act is in legal contemplation the 
act of the President. Therefore, to coerce the act of the 
Secretary is to coerce the President. 

IV. 

The Relief Prayed for Would, if Granted, be Nugatory. 

We have heretofore shown that the power of nomination 
and appointment of Army officers is vested in the Presi¬ 
dent. It is he alone who acts, with the concurrence of the 

Senate, not the members of his Cabinet. 

In the cases of United States ex rel. Moser vs. Meyer, 38 
App. D. C.. 13; United States ex rel. Edwards vs. Hoot, 2'2 
App. D. C., and United States ex rel. Brown vs. Root, 18 
Vpp D. C.,' 239, cited and quoted from under the last head¬ 
ing it lias been adjudicated that whatever might be the duty 
of the Secretaries of War or Navy in regard to the matters 
under consideration, if the relief prayed for affect or seek 
to affect the act of the President, it would be denied. Courts 
may not limit or control the executive acts of the President 
under the guise of a suit against his executive officers. If 
the court in this case should issue an injunction as prayed, 
it could not affect the President, nor could it take away from 
him his right to nominate the appellant or any one else to 
the office to which the appellant conceives himself entitled. 

The law does not impose any duty upon the Secretary 
and Assistant Secretary of War in regard to nominations 
and appointments. The Secretary of War is merely the 
regularly constitued organ of the President for the adminis¬ 
tration of the War Department. The President has a right 
to consult him in the administration of the War Department 
and the courts cannot intercede to prevent the exercise of 
that right, either of the President to ask advice of his Secre¬ 
tary, or of the Secretary’s right to give the President advice 
or furnish him with the records of his Department. No 
matter what the Secretary suggests to the President, the 


25 

President is not bound to act upon such suggestion or to 
take his advice, and, as far as nominations and appointments 

are concerned, it is the President and the Senate that alone 
can act. 

In the case of Dancy vs. Clark, 24 App. D. C., 487, it was 
held that a mandamus would be refused “when it would 
prove unavailing and when it would be without beneficial 
results to the relator or petitioner.” 

Mandamus and injunction are correlative remedies and 
the same rules apply to one as to the other. Major Ray 
could not be vested with the grade of Lieutenant Colonel by 
the issuance of the injunction prayed for in this case. 

Chief Justice Marshall, in the case of Marbury vs. Madi¬ 
son, 1 Cranch, 137, 155, relative to appointments, said: 

“The nomination: This is the sole act of the Presi¬ 
dent and is completely voluntary; 2. The appoint¬ 
ment : 1 his is also the act of the President and is also 
voluntary, though it can only be performed by and 
with the advice and consent of the Senate.” 

If this be correct, and the act of the President in nominat¬ 
ing an officer is voluntary, he may act or refuse to act upon 
the recommendations of his Secretary of War or he may 
gather information from other sources than through the 
Secretary of War and exercise his voluntary act of nomina¬ 
tion independent of the Secretary. An injunction, there¬ 
fore, as prayed for in this case, could not control the Presi¬ 
dent in making his nomination. It could not take away 
from the President the power to nominate the appellant or 
anothei officer to the rank of Lieutenant Colonel, to which 
rank appellant thinks himself entitled. As was said by 
Mr. J ustice Barnard in deciding the case below: 

“The President’s power in the premises does not 
depend upon the action that the defendants in this 
case may take. He is charged wdth the duty of nomi¬ 
nating the officers, who are to be confirmed by the 
Senate and this court could not, by injunction, de- 
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prive him of information which he might desire 
from the records of the War Department” (Rec., 

p. 9). 

It is apparent that the granting of an injunction as prayed 
for would prove unavailing and without beneficial results to 
the appellant, and this is sufficient reason for the denial of 
the relief in a court of equity. 

V. 

The Appellant Has No Status, Eight, Title or Interest 
Which Entitles Him to the Relief Prayed For. 

There are tw T o grounds upon which the appellant con¬ 
tends that he has a vested right to the office of Lieutenant 
Colonel in the Quartermaster’s Corps of the Army, in which 
office there is now a vacancy, namely (1) On account of his 
recess appointment by President Taft in August, 1912, (2) 
On account of his now being the Senior Major in the Corps. 

I. The first contention is clearly fallacious. The appel¬ 
lant’s recess appointment made by President Taft was made 
under the presidential authority contained in article II, sec¬ 
tion 2, paragraph 3, of the Constitution, wffiich provides. 

“The President shall have power to fill up all 
vacancies that may happen during the recess of the 
Senate by granting commissions which shall expire 
at the end of the next session.” 

The duration of such temporary appointment is explicitly 
stated by the words of the Constitution and such appoint¬ 
ments “expire at the end of the next session.” Appellant’s 
bill shows that the Senate of the Sixty-Second Congress, 
which convened in December, 1912, failed to confirm appel 
lant’s nomination as Lieutenant Colonel. That Congress 
expired March 4, 1913, and with it expired the temporary 



recess appointment and commission of the appellant as 
Lieutenant Colonel. 

Attorney General Wickersham, in the McClernand case, 
29 Op. A. G., 598, held that; the acceptance by an Army 
officer of a recess appointment is provisional only, and leaves 
to the officer a reversionary right to his former office in case 
his new appointment is not confirmed by the Senate. 

Further argument appears unnecessary, as the words 
used in the Constitution are too clear and explicit to admit 
of doubt. The appellant is now the Senior Major in the 
Quartermaster’s‘Corps and nothing else. His status is un¬ 
affected by his prior recess appointment on account of the 
Senate’s failure to confirm his nomination by President Taft 
before the expiration of the Sixty-second Congress. 

II. Appellant claims that on account of his being the 
Acting Senior Major in the Quartermaster’s Corps he has a 
vested right to the office and rank of Lieutenant Golonel in 
the Quartermaster’s Corps, which office is now vacant. In 
other words, he claims he has a vested right to promotion 
which admittedly can only be acquired by nomination, con¬ 
firmation, and the issuance of a commission. Although 
there are statements in opinions that an officer’s commission 
entitles him to rights in the grade in which he is commis¬ 
sioned, an officer has no vested right to a higher grade than 
that in which he is commissioned. No law can operate to 
vest a higher office in an Army officer without the combined 
action of the President and Senate. 

A vested right is a right which is complete and consum¬ 
mate, so that nothing remains to be done to fix the right 
of the person who is to enjoy it. The Constitution and 
laws of the United States provide that the Senate shall con¬ 
firm the nomination of an officer before he can he commis¬ 
sioned. The Senate has a constitutional power to reject a 
nomination sent to it by the President. What becomes of 
this power of the Senate if the appellant, now the Senior 
Major, has a vested right to the rank of Lieutenant Colonel? 


The consent of the Senate is a condition precedent to the 
power of the President to appoint and commission. This 
consent requires the exercise of the Senate’s discretion and 
may be withheld, as frequently occurs. If the consent of 
the Senate is withheld the rank of Lieutenant Colonel may 
never vest in Major Ray. A right depending on contingency 
is not vested, hut inchoate, and such is the right of appellant 

to the rank of Lieutenant Colonel. 

In the Captain Haines case, 29 Op. A. G.. 254, it was held 
that a commission as Major cannot be lawfully issued in the 
name of an officer in the Army whose death occurred after 
he was nominated to the grade but prior to the time the 
nomination was confirmed by the Senate. 

The acting Attorney General denied the correctness of the 
contention that the acts of Congress on the subject of promo¬ 
tion is to give the senior officer a vested right to promotion 
at the moment a vacancy occurs and to make confirmation 
bv the Senate and appointment by the President unneces- 
sarv. or at most merely formal and evidential acts. He said: 

“I cannot, however, admit the correctness of the 
above view. While promotion is a ‘right’ inhering in 
the officer next in line of promotion and practically 
almost certain to vest in him,, it is yet inchoate in its 
nature and its legal vesting is subject to the funda¬ 
mental condition of an appointment by the Presi¬ 
dent, a condition now impossible of fulfillment m 
Capt. Haines’s case.” 

In the case of Major Chamberlain, 25 Op. A. G., 591, it 
was held that where the right to an appointment or promo¬ 
tion existed on a certain date, and appointment was not 
actually made until a later date, the office cannot he held to 
have vested until the appointment was actually made. At¬ 
torney General Moody said: 

“Under section 14 of the act of February 2, 1901, 
already cited, vacancies in the Inspector General’s 
Department were required to he filled by promotion 
according to seniority of officers in that department. 



Major Chamberlain, being: the senior officer of that 
grade, was therefore of right entitled to be promoted 
to the vacancy occurring in the next highest grade 
on March 1, 1901. But I think the right cannot be 
held to have vested and become complete until his 
actual appointment on March 11, 1901. The law 
did not operate of itself to make him a lieutenant 
colonel on the day he became entitled to the advance¬ 
ment; it was necessary that there should he an exer¬ 
cise of the appointing power to confer the office upon 
hirm and until his commission was signed by the 
President the office did not vest. A similar view has 
always been taken hv mv predecessors. In 13 Opin., 
13. the Attorney General held, respecting certain acts 
and armv regulations requiring vacancies in estab¬ 
lished regiments and corps to the rank of colonel to 
be filled bv promotion according to seniority, that 
the«e laws and regulations prescribed onlv the mode 
in which vacancies should be filled; ‘they do not con¬ 
fer unon the officer next in the order of succession 
anv rio-ht to the vacant place. This he can acquire 
only by virtue of a new commission/ And in 13 
Onin.. 44. it was held that the riobt to an office in the 
Army is not a vested one until the commission is 
signed bv the President. (See. al°o, 4 Onin., 217; 
3 id.. 87 ; 9 id., 297 ; Marburv vs. Madison. 1 Or., 137, 
157.)” 

In 13 Op. A. G., 13, an act requiring all vacancies to be 
filled by promotion according to seniority, and kindred acts, 
were under discussion. The Attorney General said: 

“These rules and regulations prescribe only the 
mode in which vacancies shall be filled. Thev do not 
confer unon an officer next in the order of succession 
nyi ii idqht to the vacant place. This he can acquire 
only by virtue of a new commission.” 

In the Eqqlcston case. 13 Op. A. G., 44, it was held that 
the right of an individual to an office in the Army to which 
he has been nominated and confirmed is not a vested one 
until his commission has been signed by the President. The 
Attorney General said: 


so 


“Until a commission has been signed, it is within 
the discretionary power of the President to with¬ 
hold it.” 

In the Hughes case, 6 Op. A. G., 297, and in the Coxe 
case, 4 Op. A. G., 217, it was held that an appointment of a 
commissioned officer is not perfected and is entirely within 
the power of the President, until a commission is issued. 

In the case of Reaves vs. Ainsworth, 219 U. S., 296, the 
Supreme Court in affirming the decision of this court (28 
App. D. C., 157) said: 

“The courts are not the only instrumentalities of 
the Government. They cannot command or regulate 
the Army. To be promoted * * * may be a right 
of an officer, the value to him of his commission, but 
greater even than that is the welfare of the country, 
and it may be, even its safety, through the efficiency 
of the Army.” 

But we are not limited to the doctrines above announced. 
The appellant does not even hold his office of Major in the 
Army by contract, but the enjoyment of it is a mere privi¬ 
lege revocable by the sovereignty at will. In the case of 
Cranshaw vs. United States, 134 U. S., 99, it was held that 
an officer of the Army or Navy of the United States does not 
hold his office by contract, but enjoys a privilege revocable 
by the sovereignty at will. It was claimed that Cranshaw, 
having accepted the appointment as Cadet Midshipman, held 
his office by statutory contract and was entitled to continue 
to hold office for life, unless removed by sentence of court- 
martial or commutation thereof. Mr. Justice Lamar ex¬ 
pressed the opinion that there was no difference in law be¬ 
tween the official tenure of officers of the Army and Navy 
and other officers of the Government, and in applying these 
principles said: 

“If the position taken by the appellant is correct, 
then the logical and unavoidable result is, that our 
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country, if ever we are so unfortunate as to be again 
involved in war, will be compelled, after the treaty 
of peace, to maintain the entire official force of the 
army and navy, and a host of sinecurists in full pay 
so long as they shall live; either that or to disband the 
army and navy before the peace shall be made, even 
this wholly inadmissible alternative being legally 
possible from one of appellant’s positions. It is im¬ 
possible to believe that such a condition of affairs was 
ever contemplated by the framers of our organic or 
statute law.” 

The court further said: 

“‘Whatever the form of the statute the officer under 
it does not hold by contract. He enjoys a privilege 
revocable by the sovereignty at will; and one legisla¬ 
ture cannot deprive its successor of the power of revo¬ 
cation.” 

The will of the sovereign to revoke an officer's commis¬ 
sion, or to supersede or remove him, may now be exercised 
by the President, with the concurrence of the Senate and 
without aid or sanction of the House of Representatives. 
Prior to the act of July 13, 1868 (14 Stat., 92, now incor¬ 
porated as part of sec. 1229, R. S. U. S.), the President alone, 
without the concurrence of the Senate, had exercised the 
pow T er of removing officers, and such power was especially 
conferred upon him, by the act of July 17, 1862 (12 Stat., 
594) for cause, which has been held to be merely declaratory 
of the prior power exercised by the President. But by the act 
of 1866 a limitation was put upon this power in time of 
peace, providing: 

“No officer in the military or naval service shall in 
time of peace be dismissed from sendee except, upon 
and in pursuance of the sentence of a court-martial to 
that effect, or in commutation thereof.” 

In Blake vs. United States, 103 U. S., 227, it was held 
that the act of 1866 did not restrict the power of the Presi¬ 
dent, by and with the advice and consent of the Senate, to 
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supersede and remove officers of the Army or Navy by ap¬ 
pointment of others in their places. This was repeated by 
the Supreme Court in Keys vs. United States, 109 U. S., 
336; Mullen vs. United States, 140 U. S., 240, and in 
Quae ken bush vs. United States, 177 U. S., 20, where the 
above authorities are quoted and it is said: 

“When through mistake or misapprehension or 
for any other reason injustice has been done, Con¬ 
gress has the power to accord relief, but the courts 
cannot of their own motion revise the action taken 
in the constitutional exercises of executive power.” 

Two propositions have thus been settled beyond doubt: 
First, that an officer of the Army has no vested rights to a 
higher office or grade than that in which he has been com¬ 
missioned; and second, that he holds his office in the grade 
in which he is commissioned only at the will of the sovereign 
and may be divested thereof by the concurrent act of the 
President and the Senate. The appellant’s complaint is that 
the President is about to nominate, for the Senate’s confirma¬ 
tion, some officer other than himself for the now vacant posi¬ 
tion of Lieutenant Colonel, and thereby divest him of his 
prospective office of Lieutenant Colonel. His rights to that 
office are, however, inchoate and not vested. The power of 
the President, by and with the advice and consent of the 
Senate, to appoint an officer junior to appellant to the grade 
of Lieutenant Colonel would not even divest appellant of his 
office of Major, but the junior officer so appointed would, 
upon confirmation and commission, fill the vacancy occur¬ 
ring in the rank of Lieutenant Colonel, and appellant would 
remain where he is in the service. Surely he cannot, in a 
court of equity, complain because the President and Senate 
are about to take some action relative to an office which has 
never vested in him, and which office the President, with 
the concurrence of the Senate, has the power to prevent his 
ever acquiring. It is apparent that appellant has no vested 
right to the office of Lieutenant Colonel in the Quarter¬ 
master’s Corps, which entitles him to the relief prayed for, 
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nor any relief whatsoever. He has no property rights that 
are affected by the acts of which he complains, and without 
this he has no standing in a court of equity where he under¬ 
takes to interfere with the executive officers of the Federal 
Government. Cummings vs. Burleson, 40 App. D. C., 500. 

lie is, therefore, in the position of a mere volunteer at¬ 
tempting to restrain executive officers of the Government in 
the performance of official acts. It is not sufficient that 
he apprehends injurious consequences, nor that even fanci¬ 
ful, speculative, or possible evil results may be suffered by 
the appellant as a result of the President nominating some 
officer other than himself to the Senate for confirmation, but 
it is essential that his property rights must be directly af¬ 
fected by the acts complained of, in order to call to his aid 
the processes of a court of equity. He has no property rights 
that have been or will be invaded. He has no actual or 
tangible property rights, which are or can be affected by the 
acts of the appellees, which can require the intervention 
of a court of equity by injunction or otherwise to protect. 

In the case of In re Sawyer, 124 U. S., 200, it is said: 

“The office and jurisdiction of a court of equity, 
unless enlarged by expressed statute, are limited to 
the protection of the rights of property. * * * A 

court of equity has no jurisdiction over the appoint¬ 
ment and removal of public officers.” 

That equity deals only with matters of property is a too- 
well established doctrine to require further citation of au¬ 
thority. The appellant has failed to show that his property 
rights would be affected by any of the acts of the appellees 
that are complained of. We are, therefore, met at the 
threshold of the case with the proposition that appellant 
has no standing in a court of equity which would entitle 
him to an injunction against the appellees, and for this 
reason, if for none other, the relief prayed for should be 
denied, and the judgment of the lower court affirmed. 

5e 
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V/. 

The Appellees, Hither as Executive Officers or as Individuals, 
Cannot be Restrained in the Performance of Their Official 
Duties. 

The third and fourth grounds of demurrer are that this 
suit seeks to restrain executive officers of the Government in 
the performance of official duties involving their judgment 
and discretion, and further that they are named as defend¬ 
ants only as individuals and not in their official capacities. 
The second ground of demurrer is that the suit seeks to deny 
the right of the President to obtain information that may 
be properly supplied to him from the official records of the 
War Department, and to prohibit the President of the United 
States from consulting with an officer of his cabinet and 
receiving from such officer, or assistant and subordinates, in¬ 
formation pertaining to his official duties. This statement 
is the converse of the statement contained in the fourth 
ground of the demurrer. 

In the caption of the bill the appellees are named as in¬ 
dividuals. While the caption of the bill is not part of the 
bill for the purpose of ascertaining the capacities in which 
the defendants are sued, yet paragraph two of the bill merely 
states that the appellees are Secretary of War and Assistant 
Secretary of War, respectively, but does not contain any al¬ 
legation that they are sued in such official capacity. It is 
nowhere in the bill claimed that either of appellees as indi¬ 
viduals are doing any acts, or have the power to do any 
acts, to the injury of appellant, and it is apparent that as 
individuals they have no such power. They have no func¬ 
tions as individuals to attempt to do the acts complained of, 
but only in their capacities as executive officers of the War 
Department. As all the acts complained of, as against them, 
relate to the administration of the War Department, this suit, 
therefore, is similar to a suit against a trustee of an estate 
who is named as defendant in his individual capacity, and 
not as trustee, and his acts, therefore, as trustee cannot be 



controlled by the court without his being sued in such 
capacity. 

We have already seen that the power and duty of appoint¬ 
ment is vested in the President, with the advice and consent 
of the Senate. There is no duty imposed upon the Secretary 
and Assistant Secretary of War to suggest or make nomina¬ 
tions, and no duty is imposed upon them by statute to make 
appointment to the office to which appellant seeks an appoint¬ 
ment. A mandamus certainly would not be granted against 
the appellees to require them to certify appellant’s name to 
the President for nomination. 

In the case of the International Contracting Company vs. 
Lamont, 155 U. S., 303, it is said that in order that a man¬ 
damus may issue: 

“The obligation must be peremptorily and plainly 
defined. The law must not only authorize the act, 
but it must require the act to be done.” 

Mandamus and injunction are correlative processes. In 
order to restrain an executive officer it must be shown that 
he has no power at all to do the act complained of, and that 
he is either exercising or assuming to exercise an executive 
function beyond the scope of his authority, for which there 
is no statutory authority. If he assumes to act upon a matter 
involving the exercise of his discretion, and there is no statute 
imposing a mere ministerial duty in the executive officer to 
act one way or another, or to divest him of the discretion once 
exercised, the courts are powerless to restrain the executive 
officer. 

But in addition to this the President is not only Com- 
mander-in-Chief of the Army, but in matters pertaining to 
the War Department he acts through the officers of that 
Department, and their acts, within the scope of their juris¬ 
diction, are the acts of the President. The President has 
inherent power to call on the Secretary and Assistant Secre¬ 
tary for advice and information. It is the duty of such 



38 


officers to give such information and advice and furnish the 
records of the Department, if requested, to the President. In 
the performance of such duties they are in performance of 
executive functions in the administration of their public 
offices, which the courts are powerless to control. The issu¬ 
ance of an injunction in this case, as prayed for in the bill, 
would establish a precedent for the administration of the 
War Department by the courts, and make the officers of that 
Department subservient to the dictates of the judiciary, and 
render them valueless as executive officers in the administra¬ 
tion of their official duties, which they have sworn to perform. 
We find no case where the courts have assumed to restrain 
executive officers “from taking any action or steps to certify 
in any manner whatsoever, to make known, or indicate to the 
President” facts or opinions which such executive officers 
may have relative to a subject, the determination of which 
is vested in the President. On the contrary this court has 
held in an action of libel that perfect freedom must be 
allowed the Secretary of War or chief of a bureau in making 
reports to the President. 

De Arnaud vs. Ainsworth, 24 App. D. C., 167. 

Mr. Justice Barnard (Bee., p. 9), in speaking of the Presi¬ 
dent, said: 

“He is charged with the duty of nominating officers 
who are to be confirmed by the Senate, and this court 
could not by injunction deprive him of information 
which he might desire from the records of the War 
Department.” 

Congress has not directed the appellees to certify one name 
or another to the President. No duty is by statute imposed 
upon these officials. The Secretary of War is only the 
secretary for the President, and, unless charged with some 
legal duty about a matter, what he has in mind is a question 
between himself and the President. The courts cannot inter¬ 
cede to control what passes between these two executive 
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officers, where the ultimate act to be performed is to be done 
by the President. The refusal of the injunction by the court- 
on this ground alone was, therefore, correct. 


An Appointment Cannot be Made to an Office that Does 

Not Exist. 

The ninth ground of demurrer is that there exists no such 
office as Deputy Paymaster General with the rank of Lieuten¬ 
ant Colonel. The bill seeks an injunction against the de¬ 
fendants from taking any action or steps of whatsoever kind 
in violation of plaintiff’s right to he nominated by the Presi¬ 
dent to the Senate as Deputy Paymaster General with the 
rank of Lieutenant Colonel. There exists at the present time 
no such office in the Army. 

The act of February 2,. 1901 (31 Stat., 751), providing, 
amongst other things, for the Quartermaster’s Corps and the 
Paymaster’s Corps as two separate corps of the Army, and 
for promotion within these corps, respectively, was superseded 
hv the act of August 22, 1912, entitled, “An act making ap¬ 
propriation for the support of the Army for the fiscal year 
ending June 30, 1913, and for other purposes (37 Stat., 569, 
591). By section 3 of this act, it is provided: 

“That the office establishments of the Quartermas¬ 
ter General and Commissary General and Paymaster 
General of the Army are hereby consolidated and 
shall hereafter constitute a single bureau of the War 
Department, which shall be known as the Quarter¬ 
master’s Corps, and of which the chief of the Quarter¬ 
master’s Corps created by this act shall be the head. 
The quartermaster’s, sustenance and pay department 
of the Army are hereby consolidated into and shall 
hereafter be known as the Quartermaster’s Corps of 
the Army. The officers of said department shall 
hereafter be known as officers of said corps and by the 
titles and rank held by them therein,” etc. 



By this act the office in the Army of Deputy Paymaster 
General, with the rank of Lieutenant Colonel, ceased to exist, 
and the Pay Department being merged with and into the 
Quartermaster’s Department, the title to such office has since 
the 24th day of August 1912, been known as Deputy Quar¬ 
termaster General, with the rank of Lieutenant Colonel. 

The office which the appellant by his bill seeks to be kept 
open for him does not exist. It is apparent that the Presi¬ 
dent cannot and will not nominate any officer to the office 
of Deputy Paymaster General, nor will the defendants or 
others take any action or steps to suggest the nomination of 
any one to an office which has no existence in the Army. 
Viewing the bill in the light of requesting that appellant be 
nominated to the office of Deputy Paymaster General, it is 
sufficient to say that the office does not exist. 

VIII. 

The Act of Congress of October 1, 1890, Limiting the Presi¬ 
dential Power of Appointment so as to Require Him to 
Appoint the Senior Officer of the Lower Grade, is Uncon¬ 
stitutional. 

Section 1204 of the Revised Statutes, providing for pro¬ 
motions in the Army, was superseded by the act of October 
1. 1890 (26 Stat., 562), which by its first section provides: 

“Be it enacted , See., That hereafter promotion to 
everv grade in the Army below the rank of Brigadier 
General, throughout each arm, corps, or department 
of the service, shall, subject to the examination here¬ 
inafter provided for, be made according to seniority 
in the next lower grade of that arm, corps, or depart¬ 
ment: Provided , That in the line of the Army all 
officers now above the grade of Second Lieutenant 
shall subject to such examination, be entitled to pro¬ 
motion in accordance with existing laws and regula¬ 
tions.” 



Section 3 of this act provides, in part, as follows: 

« n SEC - j' That the President be, and he is hereby 

alTofbW ( t ? res ? nbe l *y stem of examination of 
all officers of the Army below the rank of Major to 

fi‘ ne f/ or promotion, such an exami- 
nation to be conducted at such times anterior to the 
accruing of the right to promotion as may be best 
p/ // interests of the service: Provided, That the 
President may waive the examination for promotion 
to any grade in the case of any officer who in pur- 
uance of existing law has passed a satisfactory exami¬ 
nation for such grade prior to the passage of'this act- 
And provided, That if any officer fails to pass a sahs- 

t °:L! X ;; m, " atl0 :‘, a r 1 . re P orted unfit for promo¬ 
tion, the officer next below him in rank, having passed 

said examination, shall receive the promotion? aTj 

provided, That should the officer faifin ffis ffiivsical 

examination and be found incapacitated forSl 

by reason of physical disability contracted in lmTof 

duty he shall be retired with the rank to which Ids 

senionty entitled him to be promoted.” 

presented is ' vhether the of the ac t 

of 1890, that promotion in the Army below the rank of 

ngadier General shall, subject to the examination required 
therein, be made “according to .seniority i„ the next lower 
grade, can limit the President’s discretion to the extent of 
compelling him to nominate, appoint, and commission a 
designated individual. We submit that Congress has neither 
power nor authority to enact such legislation divesting the 
President of the exercise of discretion in making appoint¬ 
ments; nor has Congress the power to substitute its will for 
that of the President in selecting persons who are to be 
appointed. Therefore the provisions of the act of 1890, re- 
quiring appointments in the army to be made according to 
seniority in the next lower grade, are unconstitutional and 
not binding upon the President for the following reasons: 
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The Power of Appointment Includes the Power and Eight 
of Selection for Appointment Amongst Several and Can¬ 
not be Limited by the Designation of a Single Individual 

to be Appointed. 

The matter of appointments to the civil service was fully 
and ably discussed by Attorney General Akerman in 1871, 
13 Op. A. G., 516, in an opinion holding that the Civil 
Service Commission could not adopt a rule designating to 
office a single individual who obtained the highest mark in 
competitive examination, as such rule would be in variance 
with the Constitution, in so far as it would virtually place the 
power of appointment in that board. The Attorney General, 

amongst other things, said: 

“Confining my attention, for the sake of brevity, 
to the latter word, I ask, what does it mean. It 
appoint is merely to do a formal act, that is, merely 
to authenticate a selection not made by the appoint¬ 
ing power, then there is no constitutional objection to 
the designation of officers by a competitive exami¬ 
nation, or any other mode of selection which Congiess 
may prescribe or authorize. But if the appointment 
implies an exercise of judgment and will, the officer 
must be selected according to the judgment and will 
of the person or body in whom the appointing power 
is vested by the Constitution, and a mode of selection 
which gives no room for the exercise of that judgment 
and will is inadmissible. If the President in appoint¬ 
ing a marshal, if the Senate in appointing its secre¬ 
tary if a court or head of Department in appointing 
a clerk, must take the individual whom a^vilservuce 
board adjudge to have proved himself the fittest b> 
the test of a competetive examination, the will and 
judgment which determine that appointment are not 
the will and judgment of the President, of the Senate, 
of the court, or of the head of Department, but are the 
will and judgment of the civil service board, and 
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that board is virtually the appointing power. View¬ 
ing the appointing power conferred in the Constitu¬ 
tion as a substantial and not merely a nominal 
function, I cannot but believe that the judgment and 
will of the constitutional depositary of that power 
should be exercised in every appointment. The 
power was lodged where it is, because the makers of 
the Constitution, after careful consideration, thought 
that in no other depositaries of it could the judgment 
and the will to make proper appointments so certainly 
be found. They assigned it to functionaries who were 
expected to have an adequate knowledge of men and 
of affairs, to have capacity for public business, and to 
feel responsible to conscience and to the opinion of 
good citizens. As a further security, they placed the 
power in the hands of those who w T ould have a 
particular interest in using it well. If a legislative 
body is ill-officered, the members cannot do their 
work with ease or advantage; therefore, each branch 
of Congress chooses its officers. Without efficient 
servitors, a court of law is impotent; therefore Con¬ 
gress may vest appointments in courts. The first need 
of the head of a Department is a body of capable and 
trusty assistants; therefore Congress may vest appoint¬ 
ments in the heads of departments. In all cases not 
thus provided for, the appointment is with the Presi¬ 
dent, whose success in his weighty charge essentially 
depends on the competency of the appointees. Thus 
the reasons for the constitutional provision all forbid 
that any judgment and will but those of the constitu¬ 
tional appointing power should have legal operation 
in the matter of appointment. 

“The most important civil appointments are made 
by the President, with the advice and consent of the 
Senate. If Congress can compel the President to 
nominate a person selected by others, it can compel 
the Senate to advise and consent to that nomination. 
If the foremost man in the competitive test is entitled 
to the office, that test must be conclusive upon all 
whose action is required to place him in the office, 
and, in fact, the action of all of them is merely formal, 
except that of the judges in the test. But advice and 
consent imply an exercise of judgment and will. So 
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does nomination. So does appointment. There is 
this difference, that the judgment and will of the 
Senate can regard only the person proposed by the 
President, while there is no similar constitutional 
limitation upon his judgment and will. But there 
is no right in Congress to constrain either to adopt the 
judgment and the will of others * * 

******* 

“The argument has been made that the unques¬ 
tioned right of Congress to create offices implies a 
right to prescribe qualifications for them. This is 
admitted. But this right to prescribe qualifications 
is limited by the necessity of leaving scope for the 
judgment and will of the person or body in whom 
the Constitution vests the power of appointment. 
The parts of the Constitution which confer this power 
are as valid as those parts from which Congress derives 
the power to create offices, and one part should not 
be sacrificed to the other.. An office cannot be created 
except under the condition that it shall be filled ac¬ 
cording to the constitutional rule. 


The same constitutional question was raised and ably dis¬ 
cussed in the case of People ex Rel Bcilcom vs. Mosher, 163 
N. Y., 32. where it is held that “appointments shall be made 
by appointment of those graded highest in open competitive 
examinations conducted by the State or municipal commis¬ 
sion is unconstitutional, since the right of appointment of 
necessity involves the power of selection and the exercise of 
discretion and judgment, and the limitation of the right of 
appointment to the person graded highest would transfer 
the real power of appointment from the local authorities to 
the Civil Service Commission, and thus completely nullify 
that provision of the Constitution which confers the power of 
appointing city officers upon the local authorities of the 

municipality.” 

The court said: 


“If the Civil Service Commissioners have power to 
certify to the appointing officers only one applicant 
of several who are eligible and whom they have, by 
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their own methods, ascertained to be fitted for a par¬ 
ticular position, and their decision is final, or if where 
more are certified the one graded highest must be ap¬ 
pointed, then the Civil Service Commission becomes 
and is the actual appointing power. To reach such 
a result, however, it must be held that the word 
appointment as used in the Constitution is not to 
be given its usual and ordinary meaning, but may be 
so limited and restricted as to leave in the local 
authorities a mere ministerial duty, with no discretion 
nor choice, nor responsibility in respect to the person 
to be appointed. Such a construction would com¬ 
pletely nullify the provision of the Constitution, 
which confers the power of appointing citv officers 
upon the local authorities of the municipality. A 

fair reading of the Constitution leads to no such 
result. 


The court then quoted from the opinion of Attorney 
General Akerman, supra, and continued: 

“A subsequent report of the United States Civil 
Service Commission contained the following state¬ 
ment upon this subject : ‘The appointing power con¬ 
ferred by Congress upon the heads of departments 
under the strict terms of the Constitution, is a power 
of choice—a right of selection for appointment from 
among several. That opportunity of choice is in¬ 
separable from the power itself. * * * A choice 

between four seems to preserve the authority of the 
appointing power, and to allow a sufficient variety of 
capacity for answering the needs of the public busi¬ 
ness For both these reasons, a requirement that the 
applicant graded highest be taken would be inde¬ 
fensible/ 

******* 

“The decisions of this and other courts, State and 
Federal, as to the meaning of the word ‘appointment/ 
and what constitutes an appointment under the law 
are to the effect that the choice of a person to fill an 
office constitutes the essence of the appointment; that 
the selection must be the discretionary act of the 
officer or board clothed with the power of appoint- 
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ment; that while he or it may listen to the recom¬ 
mendation or advice of others, yet the selection must 
finally be his or its act, which has never been regarded 
or held to he ministerial. (19 Am. Eng. Encyclo. 
of Law, 423 ; Johnston vs. Wilson, 2 N. H., 202; Hoke 
vs. FieM, 10 Bush (Kv.), 144; People vs. Fitzsim¬ 
mons, 08 N. Y., 514; Marbury vs. Madison, 1 Cranch 
(U. S.), 137; Craig vs. Norfolk, 1 Mod., 122; People 
ex Rel. Babcock vs. Murray, 70 N. Y., 521; Taylor vs. 
Kercheval, 82 Fed. Ben., 497, 499; Menges vs. City of 
Albany, 50 N. Y.. 374; People ex Ret. Killeen vs. 
Angle', 109 N. Y., 504. 573). Thus it is seen that the 
authorities upon the suhiect and the opinions of those 
wdio have been connected with the civil sendee reform 
from its inception all agree in the conclusion that the 
power of selection for a public office is and should be 
vested alone in the officers or hoards authorized to 
appoint, although it he limited to persons possessing 
the qualifications required hv the civil sendee statutes 
and rules, and that at least some power of selection 
is necessary to constitute an appointment, which 
should be exercised by the local authorities, independ¬ 
ently of the Civil Sendee Commission.” 

In the case of Brown vs. Russell, 166 Mass., 14, the court 
stated the question involved as follows: 

“The principal question of law 7 in this case, broadly 
stated, is therefore as follows: Can the legislature con¬ 
stitutionally provide that certain public offices and 
employments which it has created shall be filled by 
veterans in preferment to all other persons, whether 
the veterans are or are not found, or thought to be 
actually qualified to perform the duties of the offices 
and employments by some impartial and competent 
officer or board charged with some public duty in 
making the appointments?” 

In answering this question the court held that the Massa¬ 
chusetts act of 1895, providing that if veterans make appli¬ 
cation for civil appointments they are to be “preferred for 
certification and appointment in preference to all other ap¬ 
plicants not veterans, except women,” is unconstitutional in 



so far as it purports absolutely to give to veterans particular 
and exclusive privileges distinct from those of the community 
in attaining public office. 

In the case of People ex Rel. Kresser et al. vs. Fitzsimmons 
et al., 68 N. Y., 514, it is said: 

“The officer clothed with the power of appointment 
must select the persons to be appointed. He may 
isten to the recommendation and advice of others, 
but the selection must finally be his act.” 

Tn People ex Rel Killeen vs. Angle, 109 N. Y., 564, it was 
held that any legislative restriction which relieves or curtails 
the superintendent of public works from the obligation to 
exercise his judgment and will in making appointments 
under the constitutional power conferred upon him to select 
and appoint his subordinates is unconstitutional. The court 
said, in speaking of the superintendent’s constitutional power 
to make appointments: 

“Such power embraces in its exercise not only per¬ 
fect liberty of choice as to the person to be appointed, 
but the duty of personally investigating the character 
and qualifications of the proposed appointee, and 
determining his fitness to discharge the services re¬ 
quired of him. This was a duty which the Con¬ 
stitution required him personally to perform, and 
which he could not lawfully delegate to any other. 

* * * The vice of this legislation is that it is 

directed at the appointing power alone, and enjoins 
it, in imperative terms, to refrain from the exercise 
of that power, except under conditions and restrictions 
imposed by the legislative will alone.” 

It is, therefore, settled that the power of selection from 
amongst several is an essential element of the power of ap¬ 
pointment. To designate a single individual who shall be 
appointed to the exclusion of others is to deprive the ap¬ 
pointing power of his right to exercise his judgment and will 
in making selection, and operates to deprive the appointing 
power of a prerogative vested solely in him. 
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B. 

The Power of the President to “Nominate, and by and with 
the Advice and Consent of the Senate” Appoint Officers 
of the Army, Derived from Article II of the Constitution, 
Cannot be Limited by Congress under its Constitutional 
Power “to Make Rules for the Government and Regula¬ 
tion of the Land and Naval Forces,” Derived from Article 
I of the Constitution, so as to Deprive the President of 
His Power of Selection of Officers. 

It is claimed that the principles regarding selection relative 
to civil appointments are not applicable to appointments in 
the Army, bv reason of the power given to Congress under 
article 1, section 8, of the Constitution, “to make rules for 
the government and regulation of the land and naval forces, 
and that under this latter provision Congress may pass laws 
in restriction of the President’s power of appointment to the 
extent of designating the individual officer whom the Presi¬ 
dent must appoint in each grade between the rank of Secon 

Lieutenant and Colonel. , • n 

The legislative powers vested by the Constitution in Con- 

CT e« and the executive powers vested in the President, are . 
-operate and distinct and neither can limit or trespass upon 
the express constitutional powers of the other. Tn addition 
to the constitutional power of appointment of officers, the 
Constitution provides that the President shall be Commander- 
in-Chief of the Army, and he shall take care that the aws 
are faithfully executed, and he shall commission all officers 
of the United States; Congress, on the other hand, ,s g u '® n 
the power to raise and support armies and make rules for the 
government and regulation of the land and naval forces. 
The power of each, as derived from the Constitution, is sepa¬ 
rate and distinct from the powers of the other, and, while in 
carrying out the specific powers vested by the Constitution in 
the President or in Congress, either is given great latitude 


in so doing, neither the President nor Congress may intrude 
upon the authority of the other. 

In the case of Ex Parte Milligan, 4 Wall., 4-139, it is said: 

Congress has the power not only to raise and sup¬ 
port and govern armies, but to declare war. It has, 
therefore, the power to provide by law for carrying on 
war. This power necessarily extends to all legislation 
essential to the prosecution of war with vigor and 
success, except such as interferes with the command 
of the forces and the conduct of campaigns. That 
power and duty belong to the President as Com- 
mander-in-Chief. Both these powers are derived 
from the Constitution, but neither is defined by that 
instrument. Their extent must be determined by 
their nature, and by the principles of our institutions. 

“The power to make the necessary laws is in Con¬ 
gress; the power to execute in the President. Both 
powers imply many subordinate and auxiliarv powers. 
Each includes all authorities essential to its due exer¬ 
cise. Put neither can the President, in war more 
than in peace, intimde upon the proper authority of 
Congress, nor Congress upon the proper authoiity of 
the President” (Italics ours.) 

In the case of Swaim vs. United States, 28 Ct. Cl., 173, 221, 
it is said: 

“Congress may increase the Army, or reduce the 
Army, 0 r abolish it altogether; but so long as we have 
a military force Congress cannot take away from the 
President the supreme command. It is true that the 
Constitution has conferred upon Congress the exclu¬ 
sive power ‘to make rules for the government and 
regulation of the land and naval forcesbut the two 
powers are distinct; neither can trench upon the 
other; the President cannot, under the disguise of 
military orders, evade the legislative regulations by 
which he, in common with the Army, must be gov¬ 
erned; and Congress cannot in the disguise of 'rules 
for the government? of the Army impair the authority 
of the President as Commander-in-Chief.” 
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Congress may not, therefore, in the guise of legislation for 
the Army, transcend upon the immediate powers of the 
President, derived from the Constitution, or curtail such 
powers with the result of making the will of the President 
subordinate to the will of Congress. Both the executive and 
legislative branches must exercise their powers independent 
of the other. The functions and express powers of the Presi¬ 
dent cannot be successfully discharged in the appointment 
and commissioning of officers unless the President is allowed 
a discretion in the selection of the instruments bv means of 
which he directs the Army and executes the law. The Presi¬ 
dent is responsible to the people as Commander-in-Chief of 
the Army, and to take care that the laws be faithfully 
executed, and, as such responsibility is his, discretion in the 
selection of his agents must also be his. Appointment in the 
Army is an executive,not a legislative,act, and the provisions 
of the Constitution giving power to Congress to make rules 
for the government and regulation of the Army are satisfied 
by permitting Congress to point out the general class of 
individuals from which an appointment must be made, if 
made at all, by leaving to the President, with the advice and 
consent of the Senate, the designation of the particular in¬ 
dividuals who are to fill the office created by Congress. Con¬ 
gress may not control the President s discretion to the extent 
of compelling him to commission a designated individual. 
The law requiring promotion to be according to seniority 
designates an individual and divests the President of all 
power of selection, and is, therefore, beyond the power of 

Congress. 

I. Both powers were by separate and distinct provisions 
vested in Congress and under the Articles of Confederation. 

Article 2, section 1, of the Constitution vests the executive 
power of the Government in the President. Section 2 pro¬ 
vides that he shall be Commander-in-Chief of the Army and 
Navy of the United States, and also provides as follows: 
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“He shall nominate, and by and with the advice 
and consent of the Senate, shall appoint ambassadors, 
other public ministers and consuls, judges of the 
Supreme Court, and all other officers of the United 
States, whose appointments are not herein otherwise 
provided for, and which shall be established by law; 
but the Congress may by law vest the appointment of 
such inferior officers, as they think proper, in the 
President alone, in the courts of law, or in the heads 
of departments.” 

Section 3 provides, amongst other things: 

“He shall take care that all the laws be faithfully 
executed, and shall commission all the officers of the 
• United States.” 


By article 1 of the Constitution, section 8, it is provided: 

“The Congress shall have power * * * 

“To raise and support armies * * * 

“To provide and maintain a navy; 

“To make rules for the government and regulation 
of the land and naval forces; 

“To provide for calling forth the militia; 

“To provide for organizing, arming, and disciplin¬ 
ing the militia, and for governing such part of them 
as may be employed in the service of the United 
States, reserving to the States respectively, the ap¬ 
point of the officers.” * * * 


The Articles of Confederation provided by the ninth 
article, amongst other things, as follows: 

“The United States in Congress assembled, shall 
have sole and exclusive right and power * * * 

of sending and receiving ambassadors * * * 

“The United States in Congress assembled shall 
have the sole and exclusive right and power of 
* * * appointing all officers of the land forces, in 

the service of the United States, excepting regimental 
officers—appointing all officers of the naval forces, 
and commissioning all officers whatever in the service 

7e 
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of the United States—of making rules for the govern¬ 
ment and regulation of said land and naval forces, 
and directing their operations.” 

By the reading of these two instruments, creating the 
foundation stones of our Government, one in effect during 
the Revolution and the other under which we now live, when 
read together show conclusively that on the adoption of the 
Constitution it was the intention of the makers thereof to vest 
the power of selection and appointment of Army officers in 
the President, by and with the advice and consent of the 
Senate, and to vest the power of making rules for the govern¬ 
ment and regulation of the land and naval forces in Congress, 
thereby indicating that these two powers are separate and 
distinct from one another. The latter power of Congress 
does not transcend or limit the former power of the President. 
In other words, the power of Congress does not include 
therein the power to limit or curtail the power of the Presi¬ 
dent to select and appoint. If the power to make rules for 
the government and regulation of the Army included the 
power of appointment, there would be no necessity for the 
explicit conferring by the Articles of Confederation of the 
power of appointment upon the United States in Congress 
assembled in addition to the power to make rules for the 
government and regulation of the land and naval forces. 

It thus appears to a demonstration that the power to make 
rules for the government and regulation of the land and 
naval forces does not include the power of appointment 
therein; since each of the two powers were expressly con¬ 
ferred on Congress by separate and distinct provisions of 
the Articles of Confederation. If the power to make rules 
included the power of appointment, there would be no neces¬ 
sity for explicitly conferring the power of appointment upon 
the United States in Congress assembled, in addition to the 
power to make rules for the government and regulation of 

the land and naval forces. 
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II. The historical origin of section II, article 11, of the 
Constitution conclusively shows that Congress as a whole 

cannot exercise, directly or indirectly, the power of appoint- 
merit . 

In Missouri vs. Illinois and Chicago District, 180 U. S., 
208-219, it is said: “When called upon to construe and apply 
a provision of the Constitution of the United States we must 
look not merely to its language, but to its historical origin,” 
and the Supreme Court then reviewed the proposed drafts for 
a constitution and debates thereon affecting the subject under 
consideration. 

In A nowlton vs. Moore, 178 U. S., 41-96, the proceedings 
of the Constitutional Congress and debates were referred to, 
to explain the meaning of words concerning which there was 
doubt, in order to determine the extent of powers given by 
the use of such words. 

It is apparent that the framers of the Constitution contem¬ 
plated that appointments, of the class which we are now 
considering, should be made upon the separate consideration, 
first by the President and afterwards by the Senate, of each 
individual name and upon its own merits. It was not con¬ 
templated that the House of Representatives should have 
anything whatever to do with appointments. The propriety 
of uniting the House of Representatives in making appoint¬ 
ments, as it had been under the Articles of Confederation, 
was not deemed advisable on account of the complications 
that would ensue. It is clear that the framers of the Consti¬ 
tution did not confer upon Congress, as a whole, i. e., the 
Senate and the House, any power to make appointments, or 
by acting together to pass, by a two-thirds majority of each 
house of Congress, a bill legislating persons into office with¬ 
out the consent of the President (19 Op. A. G., 609). 

By the plan of a proposed Constitution submitted by 
Charles Pickney, it was provided by article 6 that the legis¬ 
lature of the United States shall have power to "* * * 
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raise armies * * *” By article 8 the executive power 

was vested in a President, and it was further provided: 

“He shall commission all the officers of the United 
States; and, except as to ambassadors, other ministers, 
and judges of the Supreme Court, he shall nominate, 
and, with the consent of the Senate, appoint, all 
officers of the United States * * *. He shall be 

Commander-in-Chief of the Army and Navy of the 
United States.” (Watson on Constitution, p. 1702.) 

In the plan of a Constitution submitted by Alexander 
Hamilton, it was provided by article 4, section 10, amongst 
other things, that the President 

“shall be Commander-in-Chief of the Army and the 
Navy of the United States,” 


and he 

“shall have the nomination, and by and with the 
consent of the Senate, the appointment of all other 
officers to be appointed under the authority of the 
United States, except such for whom different pro¬ 
vision is made by this Constitution; * * * and 

he shall commission all officers.” (Watson on Con¬ 
stitution, p. 1812.) 

In the plan of a Constitution submitted by William Patter¬ 
son. it was proposed that Congress should have the legislative 
powers then vested in it by the existing Articles of Confedera¬ 
tion and also additional powers. The fourth resolution of 
the Patterson plan provided, amongst other things. 

“That the executive, besides the general authority 
to execute the Federal acts, ought to appoint all Fed¬ 
eral officers not otherwise provided for and to direct 
all military operations.” (Elliott’s Debates, Vol. 5, 

p. 192.) 

In the report to the convention of the Committee on the 
Whole, made June 13, 1787, the following resolutions, 

amongst others, were made: 



6. Resolved, That the National Legislature ought 

to bo empowered to enjoy the legislative rights vested 
in Congress by the Confederation; and, moreover, to 
legislate * * * 

9. That a National Executive be instituted, to 
consist of a single person * * * with power to 

carry into execution the National laws; and to appoint 
to offices in cases not otherwise provided for * * 
(Watson on Constitution, p. 1738.) 

On July 26, 1787, the convention adopted certain resolu¬ 
tions which were referred to the Committee on Detail. 
Amongst these resolutions are the following: 

6. Resolved, That the National Legislature ought 
to possess the legislative rights vested in Congress by 
the Confederation; and, moreover, to legislate in all 
cases of general legislation of the Union * * * 

“12. Resolved, That a National Executive be insti¬ 
tuted to consist of a single person * * * with 

power * * * to appoint to office in cases not 

otherwise provided for * * * ” (Elliott’s De¬ 

bates, Vol. 5, p. 375.) 

The report of the Committee of Detail, August 6, 1787, 
provided, amongst other things, by article 7, that the legis¬ 
lature of the United States shall have power to 

“make war; to raise armies; to build and equip 
fleets; * * * and to make all laws that shall be 
necessary and proper for carrying into execution the 
foregoing power.” 

Article 9, section 1, provided: 

“The Senate of the United States shall have power 
to make treaties and to appoint ambassadors and 
judges of the Supreme Court.” 

Article 10 provided that the President shall commission 
all officers of the United States, and 

“shall appoint officers in all cases not otherwise 

provided for by this Constitution * * * he shall 
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be Commander-in-Chief of the Army and Navy of the 
United States and of the militia of the several States.” 
(Elliott’s Debates, Vol 5, p. 376.) 

On August 24, 1787, Mr. Sherman, of Connecticut, in 
debate, raised objection to the foregoing provision that the 
President “shall appoint officers in all cases not otherwise 
provided in the Constitution.” He said: 

“He admitted it to be proper that many officers in 
the executive department should be so appointed; but 
contended that many ought not,—as general officers 
in the Army, in time of peace, &c. Herein lay the 
corruption in Great Britain. If the executive can 
model the Army, he may set up an absolute govern¬ 
ment; taking advantage of the close of a war, and an 
army commanded by his creatures. James II. was 
not obeyed by his officers, because they had been 
appointed by his predecessors, not by himself. He 
moved to insert, ‘or by law/ after the word ‘Consti¬ 
tution.’ ” 

Upon this point Mr. Sherman got only one State to follow 
him, the vote being Connecticut 1, opposed 9, North Caro¬ 
lina absent, (Elliott’s Debates, Vol. 5, p. 474.) 

On August 31, 1787, various matters were referred to “the 
committee of eleven,” which made its report on September 
4th. reporting that in its opinion the following, amongst 
other additions and alterations, should be made to the report 
before the convention: 

“7. Sect. 4. ‘The President, by and with the ad¬ 
vice and consent of the Senate, shall have power to 
make treaties; and he shall nominate, and, by and 
with the advice and consent of the Senate, shall ap¬ 
point ambassadors, and other public ministers, judges 
of the Supreme Court, and all other officers of the 
United States, whose appointments are not otherwise 
herein provided for. But no treaty shall be made 
without the consent of two-thirds of the membership 
present/ ” (Elliott’s Debates, Vol. 5, p. 507.) 



In the debates which intervened between the report of “the 
committee of eleven/’ September 4th, and the final adjourn¬ 
ment of the convention on September 17, 1787, on motion of 
Gouvemeur Morris, there was added to this paragraph: 

“But the Congress may by law vest the appointment 
of such inferior officers as they think proper in the 
President alone, in the courts of law, or in the heads 
of departments.” (Elliott’s Debates, Vol. 5, p. 550.) 

The motion of Mr. King to include the word “consuls” 
was agreed to nem. con. (Elliott’s Debates, p. 524), and as 
thus amended the recommendation of “the committee of 
eleven” now appears to be part of the Constitution of the 
United States. 

But the power of appointment thus vested in the President 
was not agreed to without serious objection, as will be seen 
from an examination of Elliott’s Debates of the proceedings 
during the month of September, 1787. Gouverneur Morris, 
Hamilton, Sherman, Randolph, Mason, Pickney, and others 
expressed their views pro and con, upon the advisability of 
vesting the power of appointment in the President, with the 
concurrence of the Senate, and thus taking that power away 
from Congress, as it had been exercised under the Articles 
of Confederation, or of vesting it in the Senate, or of having 
a committee of six who should make appointments (Elliott’s 
Debates, Vol. 5, p. 516 et seq.) The convention, however, 
voted to vest the power of appointment of all officers of the 
United States, whose appointment is not otherwise by the 
Constitution provided for, in the President, and subject only 
to the advice and consent of the Senate. 

In the long fight that ensued, leading up to the adoption 
of the Constitution by the various States, Hamilton in two 
articles in “The Federalist,” appearing on April 1 and April 
4, 1788, respectively, staunchly defended the vesting, of the 
power of appointment in the President, subject to the consent 
of the Senate, and in his last article on this subject said: 
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“I could not with propriety conclude my observa¬ 
tions on the subject of appointments without taking 
notice of a scheme for which there have appeared 
some, though but few advocates; I mean that of 
uniting the House of Representatives in the power of 
making them. 1 shall, however, do little more than 
mention it, as I cannot imagine that it is likely to 
gain the countenance of any considerable part of the 
community. A body so fluctuating and at the same 
time so numerous, can never be deemed proper lor the 
exercise of that power. Its unfitness will appear 
manifest to all, when it is recollected that in half a 
century it may consist of three or four hundred per¬ 
sons. All the advantages of the stability, both of the 
Executive and of the Senate, would be defeated by 
this union, and infinite delays and embarrassments 
would be occasioned. The example of most of the 
States in their local constitutions encourages us to 
reprobate the idea.’’ 

(The Federalist, edited by H. C. Lodge, 1888.) 

In Cohen vs. Virginia, 6 Wheat., 418, it is said: 

“The opinion of the Federalist has always been 
considered as of great authority * * These 

essays * * * having been written in answer to 
objections founded entirely on the extent of its powers 
* * * are entitled to more consideration where 

they frankly avow that the power objected to is given, 
and defend it.” 

In Pollock vs. Farmers' Loan and Trust Co., 158 U. S., 
627, it is said: 

‘‘The construction given to the Constitution by the 
authors of the Federalist * * * should not and 

cannot be disregarded.” 

Hamilton, in the above-quoted article in The Federalist, 
shows that it was not deemed proper to vest in the House of 
Representatives any powers relative to appointments. Such 
construction showing the unlimited powers of the President 
and Senate relative to appointments, and the exclusion of 
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the House of Representatives in all matters pertaining to 
appointments, cannot be disregarded. The House, joining 
with the Senate, in the enactment of a bill under the guise 
of legislation cannot do that which it is prohibited from 
doing under the powers vested otherwise by the Constitution. 

No bill can become a law without the concurrence of the 
House and Senate. A bill may be enacted by a two-thirds 
vote of the House and Senate, without the approval of the 
President, directing the appointment of a specified indi¬ 
vidual. But such a bill is not law, as the House of Repre¬ 
sentatives has no constitutional powers whatever concerning 
appointments. The debates in Congress show, and Hamilton 
expressly states in his article, that there were few advocates 
for uniting the House of Representativs in the appointments 
of officers. No act of Congress passed by the House and 
Senate declaring that the President must appoint a specified 
individual can have any effect on the President’s constitu¬ 
tional power of appointment as law or as advice. The House 
has nothing to do with appointments, either as part of the 
legislative branch of the Government, or as a check upon 
the executive, the latter power being vested alone in the 
Senate. A bill, therefore, passed by the House and Senate, 
directing the appointment of a certain person or limiting the 
power of selection vested in the President by the Constitution, 
so as to take it away altogether, is unconstitutional and value¬ 
less either as legislation or as binding the President in any 
manner. 

If, in spite of the careful compromise and accurate lan¬ 
guage of the Constitution, the power may, in substance, be 
exercised by Congress as a whole, then we learn nothing from 
the frequent debates in the constitutional convention as to the 
proper place to lodge the appointing power, and as to the 
advisability of joining the Senate as a check upon its exercise, 
and eliminating the House therefrom. 
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. C. 

The Power of Selecting and Appointing Army Officers 
Vested in the President by the Constitution Cannot Be 
Taken from Him by an Act of Congress Making it Obliga¬ 
tory to Appoint an Officer Designated by Congress. 

In 1873 Attorney General Williams went fully into the 
laws and regulations governing appointments and promo¬ 
tions in the Army, and, while he reached the conclusion that 

ity . impos e- * uo j T 7 s and Imiitfluone up a n an ap - 
Army, it follows that that body may, by virtue of this author¬ 
ity, impose such restrictions and limitations upon the ap 
pointing power as it deems proper in regard to making 
promotions or appointments to fill any and all vacancies of 
whatever kind occurring in the Army,” yet he also added the 
proviso “that the restrictions and limitations be not incon¬ 
sistent or incompatible with the exercise of the appointing 
power by the Department of the Government to which that 
power constitutionally belongs” (14 Op. A. G., 164, 172). 

In 1884 Attorney General Brewster delivered an opinion 
(18 Op. A. G., 18) to the effect that a bill which authorized 
the President, with the advice and consent of the Senate, to 
appoint Fitz John Porter to the position of Colonel in the 
Army, with the same grade and rank held by him at the 
time of his dismissal thereof, was unconstitutional in so far 
as it assumed to compel the President to make such an ap¬ 
pointment. The Attorney General (pages 23, 24, 25, 26, 
and 27) said: 

“* * * On the other hand, could the President 
and Senate be required, as in duty bound, to exercise 
that power, and appoint Fitz John Porter to the po¬ 
sition of Colonel in the Army under the authority 
thus imparted? In answer to this it is submitted 
that Congress cannot impose such requirement, and 
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thus virtually assume a power (that of making an 
appointment to office) which does not constitutionally 
belong to it. Furthermore, if the bill be viewed as 
making it imperative upon the President to appoint, 
it must be deemed to make it equally imperative upon 
the Senate to “advise and consent” thereto. But 
these terms imply the right to exercise judgment and 
discretion, with which right such requirement would 
be inconsistent. 

I am aware that the power of Congress over mili¬ 
tary and naval appointments has been put upon 
grounds not applicable to civil appointments. 

******* 

“Conceding, however, all that is here claimed for 
Congress under the provision of the Constitution ad¬ 
verted to, it does not follow that the right to regulate 
appointments to offices in the Army can be carried 
to the designation of particular individuals to fill 
such offices, without imposing an unconstitutional 
restriction upon the appointing power. The right of 
Congress to regulate is itself limited by the necessity 
of leaving due scope to the appointing power for the 
exercise of judgment and will in performing its func¬ 
tions, as contemplated by the Constitution. * * * 
“From the ‘foregoing powers’ conferred upon Con¬ 
gress, the power to designate by law a person to fill a 
military office cannot be implied; since this would 
be in direct conflict with the power of appointment 
expressly given the President as above. Regarding 
the bill as imposing, or attempting to impose, upon 
the President a duty to appoint the person designated 
therein, it is without any support in the Constitution. 
It is an assumption of an implied power which is not 
based upon any express power, and clearly invades 
the constitutional rights of the President.” 

On February 26, 1891, President Harrison vetoed a bill 
to establish a Record and Pension Office of the War Depart¬ 
ment, which required the appointment of the officer then 
in charge of the Record and Pension Division to be a Colonel 
in the Army and then chief of said office, and said in his 
message: 
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“I do not think it is competent for Congress to 
designate the person who shall fill an office created 
by law, and practically nothing remains of the bill 
under consideration if this person is not appointed. 
The office is an important one, connected with the 
active civil administration of the War Department. 
I cannot agree that the selection of the officer shall 
be taken out of the discretion of the Executive, where 
the responsibility for good administration rests (Mes¬ 
sages of Presidents, vol. 9, p. 138).” 

Attorney General McRevnolds rendered an opinion on 
June 23, 1913, in the case of Major Beecher B. Ray (30 Op. 
A. G., 177), holding that the provisions of the act of Oc¬ 
tober 1, 1890, requiring promotions to be made according 
to seniority in the next lower grade, should not be construed 
as mandatory upon the President to appoint the senior officer 

in the grade of Major to the vacancy if, in his opinion, the 
record of the officer has been such as to indicate that he is 
disqualified for promotion. 

After reviewing the act of October 1, 1890, requiring pro¬ 
motion to be made according to seniority, the provisions of 
the Constitution relative to the appointment of officers, and 
the act of February 2, 1901, providing for the office of Lieu¬ 
tenant Colonel in the Quartermaster’s Corps, the Attorney 
General said: 

“Congress, by the act of February 2, 1901, sec. 16 
(31 Stat., 751), provided for the office of Lieutenant 
Colonel in the Quartermaster’s Corps, but said noth¬ 
ing as to the power of appointment thereto. The pro¬ 
visions of the Constitution, therefore, operate directly 
upon this office, and, without the intervention of 
Congress, oblige the President to nominate, and by 
and with the advice and consent of the Senate, to 
appoint thereto. 

******* 

“I entertain no doubt that the power of appoint¬ 
ment of officers, the duty to appoint whom devolves 
directly on the President and Senate by virtue of the 



Constitution itself, is one involving a discretion not 
to be entirely controlled by Congress. This power is 
from a source above Congress, namely, the Constitu¬ 
tion, and cannot be destroyed by the inferior power. 

♦ * * * * * * 

1 Nor does the fact that Congress is given power by 
the Constitution ‘to make rules for the government 
and regulation of the land and naval forces’ enable 
it to control the President’s discretion in respect of 
those appointments which the same supreme law re¬ 
quires him to make. The general power to regulate 
such forces cannot be taken to nullify the specific 
mandate to the President to appoint to offices where 
Congress has made no other provision. ( Fitz-John 
Porter's case, 18 Op., 18.) 

“A promotion in the Army is an appointment to a 
higher office therein. The custom, so far as I am 
aware, has always been to nominate the promoted 
officer to the Senate, and subsequently to appoint and 
commission him anew. (Senate Report Am. St. Pap., 
Military Affairs, vol 2, p. 407; General Wood's case, 
15 Ct, Cls., 151; 107 U. S., 414.) 

f T do not think, therefore, that the act of October 
1. 1890, makes it obligatory upon the President to 
promote the senior officer in the grade of Major, when 
a vacancy exists in the grade of Lieutenant Colonel in 
the Quartermaster’s Corps, if, in his opinion, the 
record of the officer has been such as to indicate that 
he is disqualified for promotion.” 

This decision, involving the case of the officer now under 
consideration, is entitled to great weight in determining the 
constitutional questions involved in the present case. We 
have not, however, been able to find any better statement of 
the law relative to the constitutional rules applicable to ap¬ 
pointment to office than that contained in the opinion of 
Attorney General Ackerman, 13 Op. A. G., 516, supra, which 
opinion is strengthened, as far as civil appointments are 
concerned, by the decisions of the New York and Massachu¬ 
setts courts adopting it in reaching the same conclusions in 
the cases then under consideration. The result of these con- 
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elusions are that the power of appointment was vested in the 
President, because the framers of the Constitution thought 
that in no other depository could the judgment and will to 
make proper appointments be as advantageously found; that 
the power of appointment means power of selection; that the 
legislature cannot by rules or statute limit the power of 
selection vested in the President so as to compel him to nomi¬ 
nate a person selected by it or by others. The advice and 
consent of the Senate, as well as the nomination and the 
appointment by the President, require the exercise of judg¬ 
ment and will, and there is no right in Congress to so limit 
the power of the President that in making a nomination and 
appointment he is but exercising the judgment and will of 
Congress and not his own. 

It is claimed that these rules applicable to civil appoint¬ 
ments do not apply to appointments or promotions in the 
Army, on account of the power of Congress “to make rules 
for the government and regulation of the land and naval 
forces.” We have seen that promotion to a higher grade in 
the Army is an appointment within the Constitution. The 
President is also, by virtue of the Constitution, Commander- 
in-Chief of the Army. The powers of the President to ap¬ 
point, and of Congress to make rules, were both taken from 
the Articles of Confederation, where the two powders were ex- 
presslv vested, bv different provisions in that instrument, in 
Congress. If the power to make rules included the powder 
of appointment, there would have been no necessity for con¬ 
ferring the power of appointment upon the United States in 
Congress assembled, in addition to the power to make rules 
for the government and regulation of the land and naval 
forces. This would appear to demonstrate that the power 
to make rules for the government and regulation of the land 
and naval forces does not include the power of appointment 
therein. While expressed powers conferred by the Constitu¬ 
tion, either on the President or on Congress, may imply 
many subordinate and auxiliary powers, Congress may not, 



under the guise of exercising such implied powers, intrude 
upon the direct power of the President vested in him by the 
Constitution. As was said in 14 Op. A. G., 172, regarding 
the restrictions which Congress could impose upon the Presi¬ 
dent’s power of appointment, “the restrictions and limitations 
be not inconsistent and incompatible with the exercise of the 
appointing power.” The FittrJohn Porter case, 18 Op. 
A. G., 18, is authority to refute the contention that Con¬ 
gress may in military appointments so restrict the President’s 
power as to require him to appoint a particular individual 
designated by Congress. The laws applicable to promotion 
by seniority take away from the President all power of selec¬ 
tion. As applied to the present case Congress says to the 
President you must appoint the senior Major to be Lieuten¬ 
ant Colonel. The right of Congress to make rules for the 
regulation and government of the Army is of necessity 
limited to leaving due scope to the appointing power (the 
President) for the exercise of judgment and will in the per¬ 
formance of functions expressly vested in him by the Con¬ 
stitution. The discretion of the President as the appointing 
pow er cannot be entirely controlled by Congress so as to make 
it a mere ministerial duty of the President to appoint an in¬ 
dividual designated by Congress. 

Full effect is given to the various provisions of the Con¬ 
stitution if Congress is permitted to fix the class of persons 
from whom an appointment must be made, if made at all. 
To permit Congress to designate the individual to be ap¬ 
pointed (whether this be done by naming him or by estab¬ 
lishing general rules) would result in nullifying the power 
of selection vested in the President as a necessary element 
which is his constitutional power of appointment, and would 
confound the executive and legislative powers. The assump¬ 
tion by Congress of this power is under the guise of its 
being only an implied power. The implied power under 
which Congress assumed to pass the seniority promotion act 
clearly invades an expressed power conferred directly by the 


64 


Constitution upon the President. Such an enactment by 
Congress is without constitutional authority, as it is in deroga¬ 
tion of an express power vested in the President directly by 

the Constitution, and is therefore void. 

We need not pursue the subject further, and respectfully 
submit that the act of October 1, 1890, in so tai as it pro¬ 
vides for promotion in the Army of certain individuals where 
the prerequisites of vacancy, seniority, and successful ex¬ 
amination exist (or in cases not below the rank of Major 
without examination), is in conflict with the power of ap¬ 
pointment vested by the Constitution in the President, with 
the advice and consent of the Senate, and is to that extent 
unconstitutional and void and not obligatory upon the ap¬ 
pointing power. Congress has by the enactment of such 
a law, requiring promotion by seniority, exceeded its poweis 
derived from the Constitution and invaded upon the ex¬ 
pressed powers conferred upon the President by the Con¬ 
stitution. Such an enactment, in so far as it makes it man¬ 
datory upon the President to appoint an individual selected 
by Congress, is void. 


CONCLUSION. 

The last contention of appellant is that a demurrer is not 
a proper return to a rule to show cause in an injunction suit. 
The only authority cited is West vs. Hitchcock, 19 App. 
D. C.. 336, where the opinion was directed to the provisions 
of the Code and the Statute of Anne governing proceedings 
in mandamus. So far as we have been able to learn, there 
has never been applied any such rule to equity suits for in¬ 
junction. An answer is never required in such cases where 
the bill does not state a case cognizable by a court of equity. 
The case cited, governing mandamus proceedings, is there¬ 
fore no authority governing proceedings in equity, such as 
this proceeding is. 
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For the foregoing reasons it appears that there was no 
eiror committed by the lower court, and the decree appealed 
from should therefore be affirmed. 

CLARENCE R. WILSON, 

United States Attorney, D. C . 
REGINALD S. HUIDEKOPER, 

Ass*t United States Attorney, D. C . 
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